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The risks of
reconciliation

Balancing emotion and practical considerations in a divorce

Kenneth Fishman

a vocation which requires a keen under-
standing and compassion for the mineficld
which is human emotion. Family law lawyers need
to be able lo balance the practical and legad realities
of separation with the visceral emotiona! feelings
which their dlients often display on a daily basis.
Chief among the emotions felt by clients is the
occasional feeling that they may wish to reconcile
with their spouse. Sometimes clients feel that they
wanl to salvage their relationship and often times,
clients wil) communicale their willingness to ree-
oncile at any cost, be it financial or otherwise.
At the outset of any case involving a divorce, all
lawyers have a duty 1o discuss with a dient the
issue of reconciliation. Section 9 (1) of the Divoree

U nlike most other areas of law, family law ia

Act codifies a lnwyer's obligation 10 properly advise
u client of their options with respect 10 reconeilia-
tion in a divorce case from the outset.

The duty to inform a' ctient of their options
with respect to reconciliation may be satisfied by
simply reviewing with the client the parts of th
Divarce Act that deal with facilitating reconcilia-
tion, and educating the client about theiroptions
with respect to marringe counseling and other
therapeutic options which might help the par-
ties reconcile.

One of the main concerns for a lawyer that will
often arise ns a result of a client’s wish to reconcile
will be the valvation date for the purposes of
determining a client's net family property and the
issue of equalization, From the lawyer's perspec-
tive, the valuation date is arguably the most
critical date for their client, especially when ana-
Iyzing the financial repercussions of their client's
separation. The Famély Law Act defines the valua-
tien date as “the date the spouses separate and
there is no reasopable prospect that they will
resume cohabitation.” In Taylor v. Tayior [1999]
0.J. No. 5310, Justice Alan Whitten further

Valuation, Page 12
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Limited retainer means managing client expectations

H elping clients reduce the
costs of resolving family dis-
putes has become a practical
issue for a lot of family law law-
yors. As a resull, tnany of them
are offering 1o do work on a lim-
ited-scope retainer ot “unbun-
dled” basis. This means doing
part but not all of Lhe work on a
legnl matter, including document
review, the preparation of a
pleading, providing advice on
one fssue, or representation al a
single hearing.

Unbundled legal services come
with polential risks for both the
client and the lawyer. In choosing
to partially represent him or her-
sclf, the client assumes much
greater responsibility for deci-
sion-making on legal issues and
how to navigate an unfamiliar
legal sysiem, The lawyer, in turn,
loses access to information and a
view of the bigger picture, as well
us controt of the matter.

Lawyers need to keep in mind
that limited-scope representation
does not mean less competent or
lower quality legal scrvices, For
Ontario lawyers, the "Compe-
tence” commentary to Rule 2.01
specifies that o lawyer consid-
ering whether Lo provide legal
services under a limiled-scope
retainer must carcfully nssess in
ench case whether it is possible
under the circumstances to ren-
der those services in a competent
manner. And further, tew Rule
2.02(6.1) provides that: “Before
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providing legal services under a
limited scope retainer, a lpwyer
shall advise the client honestly
and candidly about the nature,
extent and scope of the services
that the Jawyer can provide, and,
where appropriate, whether the
services can be provided within
the financial means of the client”
Thus, under the rules, a lawyer
and client can limit the scope of
representation; however, the lim-
itation must be rensonable under
the circumstances, Limitations
will not be considered reasonable
if the time allotted is not suflicient
1o yield advice upon which the
client can rely. Lawyers providing
unbundled legal services owe the
same dutics of competence, dili-
gence, loyalty and confidentiality
to limited-scope clients that they
owe to full-service cients.
Lawyers also need 1o recognize
that unbundled legal services are
not appropriate for all lawyers, all

clients, or all legal problems:
Further 10 a new commentary
under Rule 2.02(6}, limited-
scope representation will gener-
ally not be appropriate if a client’s
ability to make adequaiely con-
sidered decisions in connection
with the matter or representation
is impaired due to mental dis-
ability or for other reasons, That
commentary slales: “a lawyer
who is asked to provide legal ser-
vices under a limited scope
retainer 1o a client under o dis-
ability should carefully consider
and assess in each case how,
under the circumstances, it is
possible to render those services
tn n competent manncr” Lawyers
should take care when they nre
providing unbundled services to
clients who are under a disability,
or might be.

Another danger aren is provid-
ing further assistance to a client
after a limited-scope retainer is

terminated. In many cases, a
matter handled on a limited-
scope rctainer basis will have
started before the lawyer became
invalved, and will conlinue on
afier the wark the lawyer ngreed
te do is completed. If the client
comes back for further nssist-
ance, the lawyer should make
sure a new full or limited-scape
retainer is in place.

At the retainer stage, the lawyer
should also assess whether the
polential client’s expectations are
realistic, and whether he or she
readily adjusts those expectations
in response to new information,
il the answer to eilher of these
questions is “no,” accepting a 1imi-
ited retainer from this particular
client may be risky.

Case law from the U S, demon-
strates there will be post-matter
disputes over the extent of law-
yers' representation on limited-
scope retainers, Dissatisfied cli-

ents may challenge purported
limitations by refusing lo pay
fees, filing malpractice suits or
bringing cthics complaints, Mal-
practice allcgations raised in
those cases include lack of
authorization to undertake cer-
tun aspecls of the representa-
tion; unreasonable fees, given
the scope of reptesentation; that
the litigation result or scttle-
menl should have been more
favourable; or that the lawyer
did not handle an aspect of the
matter propetly.

Good communication with the
client can go a long way towarl
minimizing the risk of these
kinds of allegations. Note, too,
that a written retainer is required
for unbundled services (sex Rule
2.02 (6.2} of the Rules of Profis-
sional Conduct), and it should be
carefully drafled in unambigu-
ous language 1o describe the
scope of the work the lowyer is
being hired te do. In particular,
where the client is declining
aspects of service, or undertak-
ing to handle them independ-
cnily, the details ofthese arrange-
ments  should be  reviewed
verbally with the client and
spelled oul in writing. The rules
require that clients give informed
consent to a lawyer’s delivery of
unbundled legal services,

By communicating clearly and
honestly about costs, expected
outcomes and unexpected con-
tingencies, and taking the time 10
listen actively and nsk questions,
you can manage both the client’s
expectations and your own claims
risk when you are working on a
limited retainer.

Dan Ptanington [s vice president,
clalms prevention and stakehoider
relatlons af LAWPRO,

Valuation: Some relationships are just not salvageable

Contlnued from page 10

expanded on this: “Valvation
day is therefore when separation
and a lack of desire o live in a
conjugal relationship coincide.
The latier intent appears in the
authorities to be equated with a

lack of inlent to reconcile. in
plain parlance, it would be at the
point when a party gives up oo
the relationship.”

When trying to determine what
the valuation date is, counsel
st gauge their clients inten-
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tions. Indeed, whether their
client has in fact given up on the
relationship will be critical in any
analysis. If the client constanily
gruvitates between the intention
1o scparate and the intention to
reconcile, questions will immedi-
ately arise as to whelher a valua-
tion dote can in fact be pinned
down and established. Counsel
must always ensure that clients
who wish to reconcile fully under-
stand that a different valuation
date can lead to different values
atlached Lo assels and debts and
they need to understand the
finnncial consequences that fow
from such Nuctuations.

Astde from the financial con-
cerns surrounding reconcilintion,
family law lawyers have the
important tnsk of counseling cli-

ents who have separated because
of abusive relationships and are
considering reconciliation. 1n
situntions such as those, lawyers
must carefully advise their clients
of the risks invalved with recon-
ciliation, including the danger of
continued abuse, be it physical,
emational or financial. As much
as we want to believe that our
jobs are simply to advocale on
behalf of our client, often times
we have to act as counselors and
advisors. The truth is that some
relattonships are not salvageable
specifically because ol abuse, and
in those situations, lawyers need
to carcfully act as impastial third-
party advisors to the clients and
warn them about the safety risks
resulting from reconciliation.
Relationships are sometimes

hard to build and maintain and
the human psyche is such that it
is difficult for people to simply
give up on relationships which
they have tried to nurture and
cultivate, often for many years,
Reconciliation is a natural emo-
tion, but lawyers have a respon-
sibitity 10 ensure that our clients
fully understand the legal effects
of reconeiliation and the possible
financial pitfalls that may occur
as aresult,

Kenneth Flshman practices ail
aspecis of fumily fow as a member of
the fumfiy laiwv group of Basrumn
Smith.
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