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The Federat Republic of Germany would like to submit the following additional, updated
information in response to the list of issues to be taken up in connection with the
consideration of the initial report of Germany (CRC/C/OPSC/DEU/1) of 1 July 2013

Reply to the issues raised in paragraph 1 of the list of issues (CRC/C/OPSC/DEU/Q/1)

The Federal Republic of Germany has ensured that the actions described in article 3 (in connection
with article 2) of the Protocol are included in their entirety within its criminal law,

Trafficking in children for the purpose of sexual exploitation

Section 233a (assisting in human wrafficking) of the German Criminal Cade (Strafgesetzbuch — StGR)Y s
primarity applicable to acts of delivering or accepting. Pursuant thereto, criminal linhility 1s incurred by
whoever assists in human trafficking by recruiting, transporting. referring, harbouring or sheliering
another person. Whoever induces a person under twenty-one years of age to engage in or continue to
engage in prostitution, 1o engage in exploitative sexual activity with or in the presence of the offender
or a third person or Lo suffer sexual acts on his own person by the offender or a third person. commits
human trafficking for the purpose of sexual exploitation (section 232 (1), second sentence), The
offering of a child fulfils the clements of inducing human trafficking for the purpose of sex ual
exploitation pursuant 1o section 232 (1), second sentence, section 26 StGl3,

Additionally, depending upon Lhe circumstances of the specific case, particularly the age of the victim,
the elements of section 235 (1), (2) and (4) StIGB {abduction of minors from the care of their parents),
section 236 (1), 4 no. 2 {child trafficking) and section 171 (violation of dutics of care or education) as
well as section 176 (3) S1GB (promising to supply a child for sexual abuse) may be [uifilled as well,
Prosecution for participation in criminal offences pursuant to sections 176 et seqq. SIGH (sexual abuse
of children). sections 177 et seqq. StGR (sexual assault by use of force or threats: rape). section 182
{sexual abuse of juveniles) is also possible, The above-mentioned criminal Uffonww particularly protect
children under fourteen and/or sixteen years of age. Prosecution might also be possible under sections
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239 St(:B (unlawful imprisonment). section 240 StGB (using threats or force to cause a person to do,
suffer or omit an act) and/or for participation in such offences.

Trafficking in children for the purpose of trade in organs

Trafiicking in children {or the purpose of trade in organs is included in the criminal law by way of
parlicipation in criminal offences pursuant to sections 18 and 19 of the Transplantation Act

( Transplantationsgesetz). Also potentially applicable are the criminal offences of section 235 (1), (2)
and {4}, second sentence, StG3 (abduction of minors from the care of their parents), section 236 (1),
(4}, no. 2 (child tr clfflckmg) and section 171 (violalion of duties of care or education): lo some extent,
however, these would apply only if the victim is under the age of fourteen/sixteen. Prosecution might
also be po:».s:blc under section 239 (unlawful imprisonment), section 240 (using threats or force (o
cause a person to do, sufferr or emit an act) and/or for participation in such offences. as well as for
offences under sections 223 et seqq. StGB (causing bodily harm),

Child trafficking for the purpose of engaging the child in forced labour

Section 233a 5tGB (assisting in the trafficking of human beings. sce above) is primarily applicable to
actions involving delivery or acceptance. Section 233 (1), second sentence, provides that whoever
subjecis a person under twenty-one years of age to slavery, serviltude or bonded labour or makes him
work or continue to work for him or a third person under working conditions that are in clear
discrepancy lo those of other workers performing the same or a similar aclivity. shall be subject to
criminal prosecution. The offering of a child fulfils the clements of inducing human tr afficking for the
purpose of exploitation of labour force pursuant to section 233 (1}, second sentence. section 26 StGB.

Additionally, depending upon Lthe circumstances of the specific case, particularly the age of the victim,
the clements of section 235 (1), (2) and (4) S1GB (abduction of minors from the care of their parents),
section 238 (1), (4) no. 2 (child trafficking) and scction 171 (violation of duties of care or educalion)
may be fulfilled as well. Prosecution might also be possible under sections 239 {(unlawiul
imprisonment), seclion 240 {using threats or force o cause a person to do. suller or omit an act) and/or
for participation in such offences.

Adoption trafficking

The States parties are to criminalise improperly inducing consent by intermediaries for the adoption of
a child in violation of applicable international legal instruments on adoption. In Germany, this is taken
into account by sections 240, 235 (1) and 236 (2), second sentence, StGB.

An international convention on adoption, Lhe Flague Convention of 29 May 1993 on Protection of
Chilcdlren and Co-operation in Respect of Intercountry Adoeption (Hague Adoption Convention, Federal
Gazette 2001 I p. 1034}, is relevant in this regard. The circumstances under which consent lo adoplion
is improper are indirectly contained in Article 4 letter ¢ nos. 2, 3 and Article 4 letter d nos. 3. 4 of the
Hague Adoption Convention. These provisions require that the authorities of the home State have
specilically ensured that the person whosc consent for adoption is required has provided consent
without any influence and the consenl has not been induced by any payment o counter—-performance.

If the agent for adoplion uses force or threal of appreciable harm to induce the consen! necessary for
adeption pursuant to the respecltive applicable law, he makes himselfl criminally liable pursuant to
section 240 SIGB (using threats or force to cause a person to do, suifer or omit an act). If he uses
deception, this will generally {ulfil the elemenlts of the offence of abduction of minors from the care of
their parents pursuant to section 235 (1) SIGB. If the agent for adoplion induces the consent of another

person for adoplllon_ for a fee, he incurs criminal liability pursuant to section 236 (2), second sentence,
StGB (child trafficking).

it should also be pointed out that pwrsuant to section 1741 (1), sccond sentence, of the German Civil
Code (Rirgeriiches Gesetzbucli — BGB), those who take part [or the purpose ol adoption in a
procurement or Lransportation of a child that is unlawful or contrary to public policy. or have
commissioned a third party with this or rewarded him for this should accept a child only if this is
necessary for the best interests of the child. This rule makes acceplance. which must olherwise merely
serve the child’s best interests, more difficult and is designed to 1ake preventive action against child
trafficking and comparable practices.

Child prostitution
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Section 130 (2) StGB (causing minors to engage in sexual activity) [ulfils the obligation 1o criminalise
offering. obtaining, procuring or providing a child lor l.l'nld 1)r0~,111u1|on Pursuant thereto, whoever
mduces a person under eighteen years of age to engage in sexual activity with or in Lthe presence of a
third person or to suffer sexual acts by a third person [or a financial reward. or encourages such acts
by acting as an intermediary, incuwrs criminal liability.

Child pornography

Praoducing, distributing. disseminating, importing. exporting, offering. selling or possessing child
pornography is criminalised by section 1840 StGB (distribulion. acquisition and possession of child
pornography} and 184¢ StGI {distribution. acquisition and possession of juvenile pernography). The
distribution and sale of child pornography within the meaning of article 3. paragraph 1 (¢). of the
Prolo:.ol 1s alsg covel ‘ed by these criminal provisions and fulfils the elements of the offence variants of
“dissemination” or "otherwise make publicly accessible”™,

Attempt

The reservation "subject to Lthe provisions of its national law™ conlained in article 3, paragraph 2, of the
Protocol absolves the Federal Republic of Germany from an obligation Lo implement with regard Lo the
criminality of the attempt lo commit one of the crimes enumerated in article 3. parngraph 1.
Nonetheless, German law is consistent wilth Lthe rutes contained in article 3, paragraph 2, of the
Protocol,

The criminal liability for altempts arises from explicit orders (e.g. section 232 (2), section 233 (2).
section 233a (3). section 235 (1), 36 (3). 180 (4). 240 (3) S1GB). from the character of the serious
crime {section 23 (1), 12 {1} in conjunction with section 232 (3) and (4) StGB) or from s character as
an undertaking to commit a wrongful act (section 11 (1) no, 6 SIGB in conjunction with sections 184 (b)
(1} no. 3, (2) and (4), 184c¢ (1} no. 3. (2} and {4)). Criminal liability for accomplices arises [rom seclion
25 (2) 5tGB; for abettors from sections 26 and 27 StGI3.

Appropriate penalties

Sections 232 (1), first sentence, 233 (1}, [irst sentence, StGB provide for penallies of between six
months and ten years. In the case of section 232 (3) and (4) StGB, the minimum penally is raised to one
year's imprisonment. A penalty of between three months and five years is threalened for section 233a
(1} StGB. Section 235 (1). (2) and section 236 (1) StGB provide thal offenders may be punished with
imprisonment of up lo five years or a monetary fine. Seclion 235 (4) SIGB provides for imprisonment
from one Lo ten years. The penalty provided for by section 236 (4} SUGB ranges [rom six months Lo ten
yvears imprisonment, The threatened penallies lor the other offences are appropriale as well, and are
consislent with the severity of the respective criminal offence.

Liability of legal persons

The liability of legal persons for criminal offences pursuant to article 3, paragraph 1, of the Pratocol is
ensured by section 30 of the Act on Regulatory Offences (Geselz Uber Ordnungswidrigheiten — QwiG),

Adoption

The Federal Republic of Germany has complied with Lhe obligation conlained in article 3., paragraph 5,
of Lthe Protocol that all persons involved in the adoption of a child act in conformity with applicable
international legal instruments, In this regard, we refer to the implementation of the FHague Convention
ol 29 May 1993 on the protection of children and cooperation in respect of intercountry adoption. The
Act to Resolve Legal Issues in the Area of International Adoption and for the Continued Development of
Adoption Law (Federal Gazette | 2001 p. 2950). which came into force on 1 January 2002, has set up
minimum requirements for inlercountry adoeption and has improved ¢ooperalion among the authorities
of the child's home country and the country of residence of the adoplion applicants. The goals of the
German Adoption Placement Act (Adoptionsvermittlungsgesetz) include Siate monitoring of independent
adoption agencies and a reduction of so-called third-state inlermediaries.

Begging

(Germany is of the opinion that the Optional Protocol contains no rules concerning the criminalisation of
forced child hegging.
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There are plans, in the context of transposing Dircctive 2011/36/14U of the European Parliament and of
the Council of 5 April 2011 on preventing and combating trafficking tn human beings and protecting ils
victims, and replacing Council Framework Decision 2002/629/IHA. to cxpand the offence of wrafficking
in iuman beings 1o cases involving the praclice of begging {section 232 (1) no. 2 SIGB=new).

Reply to the issues raised in paragraphs 2 and 3 of the list of issues

Germany does not keep any case-relaled flow statistics. It is therefore not possible 1o track how and
with what outcome the Judiciary deal with suspected cases registered by the police. The Federat
Ministry of Justice is part of a working group which is seeking a solution to this problem.

The statistics queled below are chiefly drawn from the Police Crime Statistics. The Police Crime
Slatistics comprises a register of those suspected cases which are registered with the police. The data
can only be broken down according 1o age and gender of the victims. IPlease refer to the enclosed
tables,

gh(i}lg)trafficking for the purpose of sexual exploitation (section 232 (1), second sentence,
t

The number of recorded cases has dropped steadily over the period under review (2010: 478
suspected cases: 2011: 492 suspecled cases: 2012 385 suspected cases).

The elements of the offences set out in sections 236 (1), (4) no. 2 (child trafficking), 176 (5) {supplying
a child for sexual abuse) and 182 (sexual abuse of juveniles) SIGE may also be applicahle in some
CASCS:

E 01! 22
Section 236 StGB 7 7 6
Section 176 (5 St1GD 242 20 131
Section 182 StGB 1043 1077 1071

Child trafficking for the purpose of trade in organs (sections 18, 19 Transplant Act )

No cases involving children were registered in the period under review. In some cases the element of
the offence set out in section 236 (1), {(4) no. 2 S1GI3 may be applicable (for numbers, sce abhove),

Child trafficking for the purpose of work exploitation {section 233 (1) StGB)

The number of regisiered suspected cases dropped [rom 56 in 2010 to 51 in 2011 and to 28 in 2012. [n
some cases, section 236 (1), (4), no. 2 StGB may be applicable {for numbers. sec above),

Adoption trafficking (section 236 (2), second sentence, StGB)

Cases. are registered if Lthey involve the consent of another person being obtained to give up a child for

gc;opéu%}n for a fee. The figures arc contained in those for child trafficking in accordance with section
236 StGB.

Child prostitution (section 180 (2) StGB)

The number of suspecled cases rose in the period under review from 126 (2010) w0 1531 (2011) and
then dropped again 1o 133 (2012),

Child pornography (section 184b, 184¢ StGI)

The datd available in this regard are taken from the criminal prosecution statistics. which are not yet
available for 2012, They reier to the number of persons convicted:

S0 e tiIN
scclion 1846 St 2047 1611
section 184¢ StGI3 57 a9}
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