OPTI ONS FOR ASSURI NG TI TLE I N THE CURRENT MARKET Catherine S. Wal ker, QC. Comments

The way that a real estate transaction is done in the current market, will not be the way
that a real estate transaction is done in the year 2000

Conveyancing i s undergoing a revolution and only those nost determned will survive- those
who are prepared to work with other |awers, stakehol ders and governnent- those who are
prepared to carve out a new system one which will neet the chall enges of a new

m |l ennium and provide nore certainty for the consunmer that the continued possession of
their honme and property is guaranteed

Lawyers do and have done good work. The quality of our existing land information systemis
in large nmeasure due to the work that | awers have done for 200 years. It is the end of
the 1990's though, and we are doing that work in a registration systemthat was desi gned
over 200 years ago. One only has to |l ook at our current envoirnnent- technol ogy,
centralization of banks, globalization, absence of |ocal decisions by financia
institutions to understand why there is a need for change- both a change of attitude, as
well as a change in the way conveyancing is done. W nust explore the way in which changes
can be achi eved which will serve to maintain the integrity of the public land i nformation
systemwhile reducing if not elimnating the repetitive nature of what we do now. In this
climate our challenge is to identify a solution which is cost effective. This will require
creativity, and the pooled resources of all the stakeholders in the real estate industry.

Conveyanci ng cannot have either a local or provincial focus anynore. A conveyanci ng system
whi ch can neet the challenges of the new mllenniumrequires a national perspective. As

|l awyers and accounting firns nerge, and form networking relations, as banks nove to
centralize their products with 1-800 nunbers to narket their products nationally, so too
nust | awyers | ook beyond their inmediate environnent.

Qur current systemof organization of land title and | and use information has outlived its
usefulness. In today's world it cannot provide adequate title security, nor can it neet
the needs and expectations of the public. Is the blanket answer to these limtations to
paper or insure over them adding further cost, but adding nothing to the security of the
land informati on systemor the honeowners security of title? As was denonstrated in 1996
with the passage of The Marketable Titles Act, we have proven that substantive change can
occur, change that nmakes the process of title security nore cost effective, and efficient,
while maintaining the integrity of the land i nformati on system

Is this revolution about title insurance? No. Title insurance is not a new product- it has
been a tool in the resource chest of property |awers for nmany years. So why is so nmuch
attention being paid to it in our current market? The title insurance conpanies are |ike
ot her businesses. If the narket for their product is saturated, and a business wants to
continue to grow, it will ook for new narkets. The title insurance industry in the United
States reached a saturation point, and so sone of these large multimllion dollar Anerican
conpani es deci ded that Canada was a fertile market to test.

Title insurance has been marketed in Canada wi th sone new packagi ng and so appears to be a
different product fromthe one that we have traditionally considered as appropriate and at
tinmes a valuable tool to deal with unresolvable title problens. It is being packaged with
a process or "service", and as a product that is appropriate for all transactions, in sone
cases in lieu of any inquiries that a | awer would make in a purchase transacti on. Sone of
the marketers have indicated that the reason they are convinced that their product is an
appropriate replacenent for the way conveyancing is currently being done, is because our
system of conveyanci ng cannot change, and so, their product insures over the shortcom ngs
of the public land system Lawyers are not so doubting however, and believe that the



system can continue to change in a way that benefits the consunmer, saving both time and
costs, and ensuring the continued protection and integrity of their public I and
information system

The purpose of this panel is to stimulate thought in the audience as you apply or consider
in your practices the various options that currently exist, and those that will soon be
avail able, mndful at all times of the rules that currently govern what we do, and our
constant objective which nust be to objectively advise our clients as to what is in their
best interest, for their transaction. W nust take the time to learn the particulars of
all the options available, including a famliarity with title insurance policies, and the
di fferences of products that different conpanies offer. Above all, we cannot be lulled
into a fal se sense of security by the prom ses of comercial title insurance conpanies
that they will protect you fromnot knowi ng enough about their product to explainit to
your client. The courts will not be so quick to relieve you of your responsibility, and if
sonet hi ng goes wong, you can be assured that your client will ook to you in the first
instance for an answer to any problemthat they have with their title insurance product.

W will reviewtwo fact scenarios, and attenpt to identify what we believe would be
options that are available for you to discuss with your client. You nmay in turn identify
nore, or disagree with those that we believe apply, but the critical point is that you
have to know about the options to be able to assess for yourself if they are appropriate
for your client. You nust take the tine to understand all of these products in the

nmar ket pl ace, and understand that they are conplex, and require your conmtnent of purpose
to fully understand.

Under st andi ng the new options that will be available in the narketplace requires each of
us to reexam ne each option in the context of our professional standards and the Rul es of
Pr of essi onal Conduct. For exanple, considering the closing centre option- what does
inforned consent mean? What will a retainer |ook |ike? What nust we advise our clients at
the outset of the transaction? What is a conflict of interest? What is our linited role
and will we be restricting the options that are available to our clients if we elect to
utilize the “adnministrative efficiencies’ that are offered by the closing centre? How do
our standards apply or vary if our client elects this option, and how do we advise themif
they have committed to the option before we are retained? This is to be contrasted with
those conpanies that seek to replace our product in the narketplace- as they operate in a
totally unregul ated environnment, having no duty to the consuner, the public, and facing no
di sci plinary proceedi ngs or regulatory body for the way in which they conduct thensel ves.

Change is upon us. W have seen the beginnings- conputerized storage of data, deed
transfer tax, assessment information, tax information, and nerging of nunicipalities into
larger and "nore efficient” units. As practitioners we have experience increased
frustrations over the past nunber of years as the courts have confirnmed our increased
obligations to our clients, as nortgage |enders continue to require that we certify "that
the subject property conplies with all laws, orders, rules, regulations, and ordi nances of
every governmental authority of every |evel of governnent”, and as inquiries becone nore
difficult to nake, nore repetitive, nore expensive, tine consuning, and filled with
disclainers as to their reliability.

We have a constant challenge- to conply with all of our professional obligations, wile at
the same tine providing a conpetitively priced product to the consunmer. This is a highly
conpetitive environment- and as can be seen- will continue to be so. However, conpetition
is not new for us. W have been each others strongest conpetitors for years. But at |east
we have all been accountable to play by the sane rules. For these new players on the

bl ock, there are no rules, and so we nust continue to act as defender for the consumer and
the public systemthat we serve, as we have in the past, but perhaps nore vigorously, and



nore vocal |y than has been the case before.

There was an excellent article witten in 1982 and reported in the UCLA Law Review that is
encl osed for your interest. Also enclosed is an article fromthe Ontari o Lawers Gazette
Sept enber/ Oct ober 1997 regardi ng Rul e 30 of the Rules of Professional Conduct in Ontario
This rule requires lawers to informtheir clients about the availability and nerits of
title insurance. Even in the absence of a rule specifically requiring such disclosure, it
is believed that a | awyer's general professional obligations would require | awers to be
in a position to advise their clients as to all options that are available to them and
which is nost appropriate for their circunstances.

Attached as appendices to this paper are the fact situations which we will be discussing
and as well a general description of the options that are either in the current market, or
soon to be available in the market ("the dosing Centre"), or available in another market
(Title Plus- in Ontario).

In any review of the options for assuring title in the narket, one nust understand the
features and distinctions of the options. The option chosen by the bar society in Ontario
was Title Plus, which enconpasses both title insurance and errors and om ssions (lega
services), providing the consuner with a conbi ned product. Inherent in that product is a
stream i ned process of reporting and docunentati on such as an authorization and direction
for the client retainer. Sanples of these docunments are encl osed

This afternoon in the | ast panel of the day you will hear about ideas that are currently
bei ng di scussed and pursued by all of the stakeholders in the real estate industry and
governnent for reformto the land informati on system and which if pursued and inpl enent ed
wi Il have the effect of providing the optimal change- an innovative and stream i ned system
that will be capable of neeting the new nmillennium head on

APPENDI X #1
OPTI ONS FOR ASSURI NG TI TLE I N THE MARKET
Lawyer s Qpi ni on

Sone features: governed by all the rules that the courts, and our |egislation inpose

i ncl udi ng sanctions for non conpliance in the formof disciplinary action nandatory errors
and liability insurance coverage; governed by standards of practice as to the steps that
must be followed in a conveyance transaction; highly regul ated profession that acts as
safeguard to the public, and also limts the unilateral ability of |lawers to decide what
they can or cannot do in the context of a transaction-threshold of perfection on every
transaction, and the reexam nation of title each tine a property changes hands; duty to
comply with the ethical Rules of Professional Conduct, and to answer for any failure to
conply; duty as officers of the court to contribute to the maintenance and integrity of
the public systens, including the registry and land information systens, and to contribute
to the furthering of the profession, and protect the public in the practice of their

prof ession requires standard of perfection in that each tinme a property changes hands, the
sane repetitive inquiries nust be carried out. The lawer has no ability to decide that
because there have been five owners of a particular property, that title need not be

exam ned; there is no ability fornmally underwite that kind of risk in our current

regul atory franework; a client, in the event that they have a problemwth the title that
has been certified by a lawer nmust in the strict sense prove that the | awer has been
negligent, although practically, nost title natters are resolved in sone fashion to the
satisfaction of the client without resort to any formal proof; while a | awers certificate



of title is not protected by our nandatory insurance for fraud, there is a reinbursenent
fund created by our Barristers Society for the reinbursenent of clients that have been
defrauded by | awers, |lawers are required to have all trust accounts audited, and are
subject to rigorous scrutiny with regard to funds that are handled for clients

>rally: Generally speaking, a |lawyers opi nion nay be categorized as risk elimnation in a

property purchase. The object of a lawer's task is to identify each and every possible
risk that mght be associated with the property of their client and to deal with each as
identified. This risk elimnation objective covers a wide spectrumof activities, from
title defects to off title inquiries such as zoni ng, occupancy, and contractual issues
Lawers are highly regulated, and they are obligated to foll ow specified professiona
standards of practice, which dictate, investigations that nust be undertaken. They are
required to carry mandatory insurance for their activities, and are subject to discipline
if they don't carry out their obligation s responsibly. The practice of lawis highly
regul ated. There is no formal risk nanagenent that | awyers have the ability to carry out
in transactions, and the sanme spectrumof inquiries are therefore required to be carried
out in all transactions.

Title Insurance:

> features

this is a product which protects the consuner fromcertain known risks that the | awer
cannot resolve, or that cannot be resolved wi thout an unwarranted expense, and which the
client does not wish to assune the title without protection

atitle insurance policy is an insurance contract. It is an agreenent to indemify an
insured regarding a specific interest in a property in the event that a |oss arises from
one or nore specified causes. Because it is a contract of insurance, it traditionally
contains many exceptions. It does not guarantee to cure the title defect, but rather

prom ses as with any insurance policy to pay in the event of a loss. Care nust be taken to
ensure the client understands the terns of the policy, the basis on which a claimcan be
made, and the circunstances in which they will not be conpensated. Unlike car insurance
policies, there is no regulation as to the standard coverage, and title insurance
conpanies are at liberty to describe their coverage as they feel is appropriate. They are
spreadi ng their loss over all policies, as with any other kind of insurance.

the client is not assured the property, they are assured to be conpensated in the event of
a loss that is covered under the contract of insurance

xral ly:

title insurance option, contrasted with a | awers opinion, incorporates elenments of risk

f

managenent. R sk nmanagenent is a principal characteristic of all insurance policies. If
the likelihood of potential risk is relatively small, the principle is to spread the risk
over the | arge nunber of people who m ght be negatively affected. In this option, each
pays an anmount of noney (through a premium and the few that end up being affected are
able to draw on the pool of nobney for conpensation. Thus, rather than exam ning the risks
associ ated with each transaction, the expected loss froma statistical analysis of the
hi storical patterns of |oss experience likely to be suffered is spread over all custoners.

bt ai ning no Qpinion or assurance of Title:

rst glance, this option may seemirrelevant, as it is rarely appropriate, but it should

be renenbered that irrespective of the sophistication of the client it is their decision
as to whether title, or any other aspect of land inquiries will be pursued, or whether the
client with assune the risk associated with the subject of the inquiry. The decision wll
be made for themif a lender is involved, as the lender will require fornmal protection



but this renmains as an option in the current narket.
Cl osing Centre Option

this is a new concept for our conveyanci ng nmarket, and an exanpl e of the

new

ckaging" of a title insurance product. Wiile the particulars of this concept have not yet
been circulated to anyone in witing, at least in this province, there are sone
particulars that have been described in conversation with its proponents. This concept has
at its base the philosophy that a title insurance policy is appropriate in every
transaction, and that no mnimuminquiries need be nade in a property purchase or sale
except those that the title insurance conpany feel should be nade. There are no
requirenents as to what mninmuminquiries would be made on behal f of a purchaser, and no
court decisions, legislation, or regulatory body that nandates their activities. They can
rely on, and profit fromthe gruelling work that |awers have done for the past 200 years
in Nova Scotia, and bank on the fact that naybe the odds are good that title is okay.
Irrespective of whether it is or not, this concept of title insurance will be sold in the
context of an "adm nistrative process" that will save |awers offices nmoney and over head
Lawyers need only fire their enployees, including | egal assistants, and title searchers,
and allow the " osing centre" to process their clients purchase or sale transaction. The
transacti on of course includes the issuance of a title insurance policy for the purchaser
and lender, and the title conpany will act for the | ender, thus renmoving any “conflict of
interest' that the | awer was previously subject to. The closing centre will "adm nister”
the transaction, and the lawer's role will be restricted to advising the client at the
outset of the transaction as to the terns of the agreenent of purchase and sale, and
matters such as how they wish to take title, and attendance to the execution of docunents
on closing. All other matters including liaison with the | ender, conpletion of
instructions, ordering funds, preparation of adjustnments, and all inquiries including
title will be handl ed by the staff of the closing centre

n the event that a | awyer decides to take advantage of this option, they have precluded the
traditional option fromtheir repertoire, and therefore they woul d be unable to advise
their client as to the option best suited for their transaction, unless they were
simlarly prepared to refer the client to another lawyer in the event that the client
chose the | awyers opinion option

Title Plus Qption

uld prefer to | eave the description of this option to those who know it best, nanely the
representatives fromthe Lawers Professional Indemity Corporation (LPIC) in Ontario
Mauri zi o Romanin, and Kathl een Waters will be describing this product which is available
currently in the Ontario narket. Suffice to say that this opti on conbi nes coverage for
l egal services and title insurance, and introduces a streanlined process to the consuner
and | ender, including docunentation and reporting



