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corapered with tha histury of the Ohd Werld woweuid appesr thar oxtoe Nocth Savansans did not
define hoondaries nor ownership as batwsan individuals 35 thelrs was essentiaslly & codiortive
sinape, aithough there were territorial bonimdaries as between ditferentiribes or groups. Al ofthis
began o chanpe with European settiement of Nova Scotia more than two hundred and fifby years
agw, Lrown grants were made, conferring ownership opon individuals or upon groups of persons,
and these grants were usually supported by same survey evidence. A Registry was crasted, to
serve Az & repository of information respecting fand transfers and titles 1o lands, This Registry

system ramained laigely unchanged until the proclamation of the Land Registration Act {Chapter

4 of the Acts of 2001) which was rolied out, in stages, across the Province. The first roll-out
ceeurred i the Colchester Registry on March 23, 2003 and by 2005 the rest of the Province had

foilowed suit. Thus, the transition from a “names” based Registry o a “parcel” based system

began.
I, Neither the Registry Act {R.5.N.5. 19853, Chapter 265} nor #s earller incarnations purport

to regulate subdivision of land nor use of fand. Although extent of title (i.e. boundary-related
issues) were ideally addressed with the assistance of a land surveyar, ail too often homemade
sofutions were applied, or homemade attempts created new problems. itis not known if the old
English practice of beating the bounds {wherein the landowner would take his young son and heir-
apparent to the four corners of the property, giving him a sound switching at each corner, in the
expectation that this would cause the young boy te remember forever the boundaries of the
property} was transported to Nova Scotia. Suffice it to say the subdivision and re-subdivision over
the generations resulted in a plethora of extent of title issues, and different uses of neighbouring

properties resulted in new conflicts. This led to erosion of a landowner’s right to do as he/she
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5. Section 190 of the Munigioal Government Act provides a5 follows,

“The purpose of this Part is £0

a} anable the Province to identify and protect {ts interases in the use and

development of land;

b} enable municipalities to assume the primary authonty for plaoning within
their respective jurisdictions, consistent with their urban or rurai character,
through the adoption of municipal planning strategies and land-use by-laws

cansistant with interests and regulations of the Province;

ci establish a consultative process 1o ansure the right of the public to have
access to information and to participate in the formulation of planning
strategies and by-laws, including the right to be notified snd heard before

decisions are made pursuant to this Part, and

diprovide for the fair, reasonable and efficient administration of this Bart”
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7. s sgnificant o note that Ssction 191 reads, in part,

“Its this ot and Part (X, 1infess the contoxt othoerwise reguiras . ..

[} “subdivision” rreans the divizion of an area of fand into wwa or maore

parcels, anid includes z resubdivision or a consoitdation of twa or more

parceds;”
2. PartiX has the heading "Subdivision” and it begins with Section 268 and ends with Section
292,
g, Section 268(1) mandates that an application be made for subdivision approval, and sets

out certain requirementis thereof. Subsection 2 provides certain exemptions from the approval
requirement. There were some additional exemptions (what was known as the three lot rule
isometimes known as the four lot rule) and subdivision by Will} but these have been repealed and

are in any event not relevaint te the subject roatter ot this discussion.

10. By virtue of Section 9, Section 69 of the Acts of 2003, the Province amended the Municipal

Government Act by the addition of Section 268A which provided fawyers, surveyors and property

cwners with a new tool to effect consolidation of two or more parcels. Such consolidation is thus

possible without the necessity of seeking approval fror tha planning authority, thereby avoiding
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12 Before engaging i an examination of the requirements set oul Ivi Saction 2584 of the

Municipat Government Act, i is usetul 1o consider the cormments of Justice Warner in Eplycorp
Peoperties Ing. v, Halitax (Regional Mupicioalify), 2001 NSSC 241,

13, Beginning at paragraph 145, tusticve Warnee held that:

[145] The purpose of the 5. Z684 exemption appears 1o be to provide an
exemption from the normal criteria that must be met before municigal
subdivision approval can be chtained The exemption is only availabie for
lots that were owned and used together before April 15, 1987, Because
there is no approval process Tor deemed subdivisions, and the Registrar
General does not “potice” the registration of deemed consolidation,
[however, by 2015 the LRC has been providing some scrutiny of statutory
declarations purporting to effect defacto conselidation] it makes sense that
the statiitory declaration contain, not simply a statement that the lots were
in cotnmon aswnership and used together but the facts upon which the

exemption from subdivision approval is obtained.

[146] in answering the guestion of what the legisiature intendad, which

requires a review of the Act as a whole, the Court notes that subdivision of
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phisteal infrastructurs: transporiation, scheols, sewey and water, (o aama
out g few, This nhiervsiioe respecting the ralevancs, imporiarae amid
purpose of municipal planning s describad s tha Rogers and Makteh s
cited i this decision.  Section 2684 15 a3n exception to the otherwise

reguired supsreision and controf the MGA and provincial planning

legiztation assigns to municipalities, inchirding HARM.

11471 Wwould be incansisient with the scheme and purposes of the MGA
10 penmit subdivisions or consolidations that are exempt from municipal
planning and development controls, and which had significant implications
as well as consequences on municipatities, unless the entitlement 1o the

exemption is strictly complied with.

Further analysis of the Polyvcorp Decision will appear fater o this paper,

MUNICIPALITY CHARTER

14,

amended version of Section 268A(1} of the Municipal Government Act provides as follows:

Cffective May 11, 2015 tha legislation respecting defacto consolidations waz armended. The

Two or more lots that are contiguous, are parcels regisiered

pursuant to the Land Registration Act and are and have been in
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i Livpiiar changes were made to Section 279 of the Halifex Repional Municinaiity Jharer,

16, The

as resource 7.

ulliaxt ol BiE75 s attached and identified s Resource 1 A blacklined version appears

HOW DO THESE AMENDMENTS AFFECT GUR PRACTISE?

17, The changes are as follows:
al The introduction of the term “contiguous”. This is not a new contept but it is new

c}

language. The requirement of contiguity is implicit in the consolidation process,
Nonetheless, some lawyers have purported to effect defacto consolidation of

parcels which are not contiguous.

Fach of the parcels being must be migrated before defacto consclidation. Thisis a

new requiternent.

Referencesto registration in the Registry of Deeds or Land Regisiration Office have
been replaced with a requirement that the Statutory Declaration be registered in

the Parcel Registers. This doesn’timpose any new requirement beyond that noted
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deseriptions when effecting defacte consolidation,

Section 2688, While the provision that “g watercowrse does not subdivide ¢ ot
unitess the watercourse creatres o patural boundory, considering the nature ond use
of both the watercourse ard the and through which it fiows” and the subsequent
provision that a parcel which bas been mugrated o which has received subdivision
approval is not subdivided by the existence of & watercourse does not appear to
have broad application, | would surmise that two or more parcels which are
separated by a watercourse and which have been migrated are not then eligible for
defacto consolidation. A portion of one {ie. one side of the watercourse} may be
eligible for consolidation with another parcel as [ong as both are on the same side

as the watercourse. [For a discussion of Watercourses, please see Resource 5§

ELIGIBILITY FOR DEFACTO CONSOLIDATION POST-BiLL 75

18. With the exception of the requirernent that the parceis must be migrated prior to defacto

consolidation, and with the removal of the requirement for a perimeter description of the

consolidated parcel, the fundamentals remain essentially unchanged. These requirements are as

follows:

aj

Tha parcels must have had common ownership at all times since at least

April 15, 1887, it is not 2 requirement that the Owner at the time of the
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The gvidencs of conwnon ownership throughaot the requiisite period of
time s to be contained in 2 starytory dectaration registeran in the Parcel

Register,

The Declarant wili need to have evidence, based upon personal knowiedge
or upon examination of the public records, to confirm Common ownership

at all times since at least April 15, 1987,

The Declaration must include evidence that the parcels were used together
onr or kefore April 15, 1987 and it must contain evidence that the parcels

have continued to be used together at all times since April 15, 1987,

The declaration must include “the facts that support the statement”. in
other words it is not enough 10 state that the parcels were usad together
on or before April 15, 1987 and that they have continued to be used
together at all times since then. Personal knowledge of such use or
irrefutable evidence of such use is required. Having said that, | think it is
acceptable to state that "My lawver 1ane Doe advises me and | halieve that
there has been common ownership of the lands at all timas since April 15,

1987 .. 7 followed by a vecitation of the facts of cormmon ownership taken

8
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H s not enough to simply state that the parcels have bean used togsthear;
the facts rnust be et out, There should be sufficient vatitarion of the facts

o support the statement,

The property identifiers assigned by Service Nova Scotiz and Municipa!

Relations must appear in the declaration.

From a procedural perspective, form 1 is first subnritted and & PID is
assignad to the conselidated parcel. This is followed by submission of the
amending FDICA of the consolidated parcel. As notad earlier, this can (but
does not need to be) a cheined or {inked description. See Resource 3 being
the Land Registry Client Resource Material. Note at the bottom of page 2
and on page 3 the special procedure to he followed where there is a single
non-LR parcet consisting of two or more interior ots, and the procedure
for situations where there are difficulties with mapping the interior lots
prior to migration. | arm optirmistic that the Mappers and othersinthe LRO
are committed to working with us to ensure that our clients are not

unfairly and inappropriately burdened.
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EAN3 g noted a00wa, ond Canior conseiidaie paraals wihich are ot contipucas. They tanot
b separated by another nares!, by o higivway or ralbway {uedess the raitbed i teasad fro the
same parly owning the lands on gither side of the rasthed} o by a hody of water which constitutes

sevarance. W addition Lo the Section 2688 the Municipal Government Act definition, &

watercourse is defined in Land Remistration Administration Repuiations 7{18) and 7{17}, For

L e Ll 1

additional giddance on this sublect matier see "Water Lots, Watergourses & Wellands (Nova

Al

Seotia) - An Alde Memonr for Reviewing Title & Uses” presented to the Real Estate Section at the

2010 Annual Meeting, Nova Sootiz Barristers” Sociely, by Garth € Gordon, Q.C

21.  The lawyer undertaking a defacto consalidation should consider whether there is any
survey fabric upon which to base the creation of the new description. As a general rule, lawyers
need ta consider the risks inherentin an attempted defacto consolidation without the involvement
of a surveyor.  Ap attempt to consolidate in the absence of survey fabric may create new
oroblems. Property Online graphics and the Owner’s perception of the situation on the ground
may not reflect reality. Creation of a description of the consolidated parcel may and probably wvili
extend beyond the point where a lawyer ought to go, in the absence of the involvement of and
guidance by a surveyor, A persen creating a new legal description must be cognizant of liability

issues and the possibility of committing an offence pursuant to Section 22 of the Land Surveyors

Act {Chapter 249 of the Revised Statutes of Nova Scotia, 1989). While description of the perimeter
of the consolidated parcel would ba ideal in roy opinion, this is not a task which twould urge upon
any lawyer, Bear in mind the option of a chained or linked description. Thus, an outside perimeter

description is not essential,
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Mas b0 bo taken not o rdntentionally nor appropdately expond the soope of the easemany, i

tha consolidation is oF Lofs A and B, and i only A hasthe benafin of an sasemant ghing aooass to
a public highway, the description ought to nciude & notation to that effect. Whan creating or
respiging the Parced Register, & textual quatification should (rather than must} be sdded. fone of

the nts Is hurdened, why bivden the entice consolidated pdruf by filing o adn & texiuat

quatification?

24 When considering whether or not to consolidate, vou should toke into account the effect
upan the dient’s ability to subdivide in the future. The owner's right to create parcels without
rozd frontage may be imited as & consequence of consolidation. Many Municipalities permit
creation of one such parcel; upon consolidation the ability to create new parcels without road

frontage may be reduced from two to one.

25, Be aware of the risk of running afoul of development restrictions which may “grandfather”
development of a parcel for certain purposes. Tha ability to “grandfather” may be lost upon

consolidation.

26, Subdivision {inclixding conselidation) may trigaer H3T which would not otherwise be

payabie upon the next transfer of ownership.

27. if the consolidation is taking place after an agreement of purchase and sale has heen
grtered into, the Buyer should be consulied, The end result mav be guite different than that

which was contempiasted by the Suyer.
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oF e oigingd Declarstion by 8 shogdd anlt e viewatie o “Detatls Viee”, The supplennoey
Dedlaration should make reference (o the registration partcubars of the origlngi Declarsiion The
LRO shawid be asked to creste an instruiient sosociation hetweern the two Doaclarations so that

a persen viewing the supplomentsry documient will be directed to the onginal, oo the chance that

the originat s remaoved,

20 Generally spesking defacio consolidation is a one-weay street in the absencs of planning
authority spproval iwhich may or may not be forthcomingl.  Once you have effected such
consolidation, it may be impossible to reverse, Having said that, | have encountered situations
where it is clear that the attempt to consofidate is a legal fiction. If the two parcels are not
contiguous, then they cannot be consolidated despite the Statutory Declaration which states
utharwice. Similarly, if they bave not enjoyed cormmon ownership for the requisite period of time,
they cannot be consolidated. If the parcels were not in fact used together, how can they gualify
for concolidation? In the handful of situations where | have encountered such {atal flaws, | have
registered a Statutory Declaration ideshifying the fatal flaw and expressing the opinion that the
attempt to consolidate is without legal effect, Of course the Declaration must be fimited 1o those
facts which are known to me, and thus my own Declaration may need to be coupled with that of
the Owner or some other knowladgeable person. Thisis not a procedure to be undertaken lighthy;
prior consultation with the LRG is essential. Successis by nomeans guaranteed, acourt application

might be necessary.
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E1e Thaee dogs ol sppezr 1 be any autnorily for e proposition ANET oive 006 rely DEon a
Seatutory Declavation purpowting (o offaud defacto consolidaiion in crcumstances whara the
parcels are ot eligible for the Section 26BA cxeraption, por for the proposition that such a
Declaration can ondy be “undone” by subdividing the "consolidated” percel by application 1o the
plannig authority, Unlike the situation which existed i Folvcory where the deficient Dedaration
was capaiple of Deing cured by supplementary evidence placed on the publiv record, a Declaration
which purpers ' consolidate parcels which are not eligible for defanio consolidation s, in my

opinior, 5 show-stonper.

21 So why do we have to examine the Statutory Declaration to see i B s apparently

compliant? Why can’t we simpdy fake it at face value?

Section 20 of the Land Registration Act reads as follows:

“A parcel registeris a complete statement of all interests affecting the purced, as are
reguired to be shown in the qualified lawyer’s opinion of title pursuant to Section 37,
subject to ony subseguent qualifications, revisions of registrations, recordings or

cancellation of recordings in gccordance with this Act.”

32. Howevar, Section 3(1)(g) of the Act defines “interest” as “any estate or right in, over or

under land recognized by low, o prescribed contract, or o prescrived statutory desigoation . ...
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A, What it vou didover, n the course of doing o reviston or 3 recording respec! a LR
parcel, the existence of 3 deficient Declaration registered at an earlier date by another fawyer?
Sorme might argue thet vou gre wider no obligation to examine 2 Declaration refating 1o an LR

parcel However, bear inomind the fact that entittemant to government compensation is imited
to matters relating to iitle rather than extent of title, Review of survey febric and for that matter
defacto consolidations rarmain 2 fundamental port of the review of the revising/recording lawyer.
Furthermore, generally speaking the Declaration appears in the Parcel Register and thus the
necessary review of the Parce] Register mustinclude a review of the Declaration asis the case with
any documient in the Parce! Register. We cannot assume that the Declaration was done properly
nor that it is effective to consolidate the parcels simply because i has been avceptad by the
Land Registration ORice for registration purposss. Qur role and our obligations go beyond
satisfying or being satisfied by the requirements of the LRO. We have the responsibility of
complying with legistatiorn, the comman law and the Professional Standards. Standard 2.4 (Plans

and Surveys) has particutar application in these circumstances.

35. The most common shortcoming with respact to attempis to effect detacto consolidation
is the failure to set out facts that support the statement of comon usage. At paragraph 150 of

his Polycorp Decision, Justice Warner held that:

“1150] The grammotical and ordinary meaning of the words in 5. 2684 clearly

reguire that the offiant state both that the lots are and have been vwned in
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. Fhe nresumpfion that the fegel owner tholder of the saper title) of o 2t s
peasseusion of the kot does not gssist the respondents on thiy issue, 1L not relevand,
The reguired Foots 1o sgtisly u. 2684 relate to the use of twe or mare lots iegether,
not separately. Based gn the evidence in $his procevding, the presumption of use
fogether (s without foundotion In the cose law or texts., Section 28684 oleorly
requires that the focts thot support the statement be confained in the stotutory
declaration. This makes sense, Anowner of adiscent iots fand possibly lots that ore
not adiccent) may or may not use the luts together. fach case depends on ifs

particidar factual motrix,”

36, In the end, Justice Warner found that defacto consolidation had accurred in accordance
with the reguirements of the fegisiation. However, that finding was based upon the fact that a
supplementary Deciaration, setting out the regaired statement of the fact of commaon usage, vas
prapared and registered hetween the fime the action was commenced and the Decision was

rendered,

37. Among other things, Polvecorp highlights the importance of making sure that the dlient

anderstands the nature and content of the Declaration he/she is being called upon to sign.

33, Arathere two different standards respecting atternpts to effect defacto consolidation, one
af which is pra-Pelvearp, and one of which is post-Polycorp? The answer is “ne”. While many of

not change. Polycorp confirms that interpretation of the lawwas incorrect. The Polycerp Decision



It

thovers it oeredns Us asth thee hane St of aroe geeeeSatbeering of practices sdosbed soior e che

Docision beinvg fanded dower, Thos i incwndonr aporn us o ceview any defacos cansotitation

affzting ohe pereai under reviow, L 28w i sty g - an of sub ko, el acarent phae,

ap dnstewroert of eibdihESen, o avy dosomeent perporting o exnablish one of e varnnes

exemenoss fdemtitiod 1o Sention 2080 of rhie Monicioat Governrasnt, Aol
34 Lat s stipose that 2 wife cwns one pareel and & busband owngs the other or thay ane of

tham owis one paccad and the Pwo co-own the other. Doss that amount 1o common cwrnarshipy

e

it oweuld appear not. The Registrar General {atleast at one point in tirme] has taken the position
that thiv dogs not constButle common ownership and this posivien would appear to e

correct,  While Section 8 of ihe Malrimonial Property Act confers cevtaiy vights dpons a non-

owning spouse incertaip circumstances, this does not eguate with “commaon ownership” pursuans
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to Section 2684 of the Municipal Government Act snd it doess not necessarily extand

properties which are owned by a spouse,

443 Let us suppose that one of the jots has been mortgaged at some point since April 15, 1987,
while the other has not. Does that mean that the parcels are nov eligibie for defacic

cont,g,huat'anl The Municipal Governmert Act does not define “commorn ownership”. Ontheons

hanrd | would submit that the fact one parcel was mortgaged and the other was not, is suggastive
that the parcels were not used together. On the other hand this may not run afoul of the common

ownership requirement given the fact that the Black’s Law Dictionary definition of "Owner”

includes the following:

“One who has the right to possess, use and convey something”.

41, The Canadian Law Dictionary definition of the term "Ownership” includes the following

passage:

“The term has been given o wide range of meanings but is sften soid to
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A3, Crres the manner of resure hove to be the save? Sor example, let's sopposs thaer Lwo
sariies aven ona parcel 23 foind teannes and tha othar ag tenaanks in sommor, and the owneritip

fas peen commen throughout the regiisite period. 1 woohd seam that this wonla aot be g bar

to defacio sonsolidation, kot azain b don's have the delinitive answar.

a4, What are the mplcations of conselidating a parcet which s subject to a recorden mierest
with & parcelwhich is ot subject to that same racorded iiterest? Title to the consolidated pareel
will be affected hy the recorded intarest, perhaps with adverse consequences. What happens
when it is time to foreciose? It would seem that the written consent of the Leader is critical in this
scenario. Whether subdividing inte two or more garcels or effecting & consolidation, the consent
of any secured Lendeor shoutd be obitained. The Regisirar Genera!l advises that the Mappers treal
a court-ordered sale of pre-subdivided land as if it were o re-subdivision. They react to the
foreclosure deed and take the position that they do not need municipal approval for any resulting
re-configuration. Accordingly, failure to obtain the consent of the Lender {and this consent should
form part of the public record)}, whether subdividing or consolidating, is a critical part of the
process and is necessary if one is to eliminate the possibiity of a subzequent “vadoing” of the

subdivision/consolidation.

45, Remember that approval by the LRO is not the sole standard to be met. ! again point to
the ohligation to comply with the legislation, the commen faw, and the Professions] Standards.
Passing the litmus test of LRC approval will not necessarily constitute a valid defence to a

negligence claim.
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i el

o w Bonvedy of SToonay oo the Cwmer Dhave GifRoeity with gy Osclatation whal states 7 ithe

Oy, by my dudy apeointed attarney lobn Doe, sotarnndy declars sz fellows .7 R one thing
i the attorney has personsi keowledge: in that case the evidence shondo come from the aticrmey
fHmseiffhiersedf. | have secdous reservations about the quality of evidenge which can result from

the Cwnee speaking through his attorney, How can an Owner who s, for afl we koow 1o be

mentally ncapsarated, sble to provide the cenuisite evidence?

43. Should the lawyer become the Declarant? While the lawyer can actest o cormon
ownership on the public record, absent the reguisite personal knowledge it is considered
dangerous for the lawyer to attempt a defacto consolidation based only upon the Declaration of
the lawyer. If the accuracy of the Declaration is later called into question, the owner may or may
not be available to confirm the accuracy of the evidence, or may not recall {or choosetorecali} the
discussions leading up 1o the decision t¢ consolidate. it is subrnitted that there are very few

situations where it would be prudent for the fawyer to be the sole Dedlarant.

49, Ary Statutory Declaration must comply with the evidentiary requirements. A useful

surnmary is contained in the Decision of the Supreme Court of Nova Scotia in Waverlev Village

Lommissioners et al v. Nova Scotia {Minister of Municipzl Affairs}, 126 N.S.R. {2d)}, 46, As well,

reference is made to the Decision of the Nova Scotia Court of Appeal in Wolfridge Farm Ltd. v.

“It is not appropriate £o file an affidavit which contoins speculative and inadmissitile

materfal Facts shouid be within the personal knowledge of a deponent. Grounds of
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SRR NS SCL IR N S 0 260, TPANSRCET) dn S Hunlley v D, DO
MERCA PR N Arevinan v Aroioypen, MILTNSOA B8 [Cam k)l
543, Thua ¥ haves difficuity with defacto consolidations where the Dedlarant purchased the

property in 2004 and does nov purporet to have personal kiowiedge of the facts that support the
statement of common usage poot fo that date, and at all thmes since ar least April 15, 1987
Similarly, how can a fawyer be the Declarant, except as 1o common ownership evidenced on the

public record, unless that lawver is personally familiar with the history of usage of the proverty.

51, Sometimes iwo or more Declarations may be needod, Thisis increasingly likely as we move
further away from April 15, 1987, Personal knowledge may not extend that far back, nor may
personal knowledge extend io the present time. in that case ths Declarations can be
complemsantary, s0 as long as the fotality of the evidence is sufficient.

5z, Bear in mind the fact that it is pessible and in fact gsual to have common ownership in
situations where tha parcels are not used together. | don’t believe there is any authority for the

gropoesition that comman cwiiership is synonymous with use together.
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Crewsprally:

1. OO e consiruotad so et Hetraddios the ovndany of o rr g ks, ot iTes

ERItOO in s present WcATion sinca Bt ieasl Apnil 15, 14987

2. A beiding is or ore ot and s servicad by an on-site sowage tisposel system on another
it both of wihich have existod b thelr prasony location since ot feast byl 15, 1887,

2, An absence of chysical charvactenstivg, feaces or markeass or other means of dividing or
intending to show any division lines between the 1ots. This & weak and nob nuch weight
is 1o be attached o such & statement, But it may be of some assistancz when considered
i the context of other evidence.

t. syrye cicatinn certificale was prepared o griorto Lpril 16, 1987 chowingt

4 Asurvey plan or location cerificate prepareid on or prior o April 16, 1987 chowing the
lots as if thay were a single parcel.

z. Aernagl photogranhy may be gaite valuable,

Residential Properties:

1. Convayance or mortgage of the lots using a single consolidated tegal description {useful in

situations where there is insufficient evidence to establish validation of consolidation in

2. Access to one ot s gained by crossing the other.



L

Thafote nawes noan igedecaped as i ey were o sinpgte o,

Traas and piney vesetation howe oue Clesred Dom The lols 10 @ maney 50 20 0 sugpesl

VSANE 48 2 Sk 101

Y tots are In cotlage coundry, One has laks froniage: the orhar does vot and i Ras no

ppally sranted sooess 1o the fake,

The bty arg not sufficiently large so ac Yo legatly o practically develop eachoon s o

This, o s own, 15 0ot persuasive,

The house isfocared on onelot and a garage or cther otithuifdings used i conjutiction with

the house are on z different ot

The outside perimeter of the lots is enclosed by 2 fence.

The outside perimeter of the fots is marked by a hedge.

[y

it

a8

Awoods road or rgads have been constructed/maintained, crossing from one lot into the

other or others,

A forestry management plan has been prepared, dealing with the lots as if they were a

single parcel,

Harvesting aperations have been conductad as if the lots constituted a single parcel



7, Eileicnltm e spesavicos (nciuding piasting, soraang, and seachyn ave been conductad g
it s conartelesd @ dogle poreel
b Lirss mmarking the bouandangs wivh o e

Giner ntheragizs maarbed, ag i the

dgriositurs) Properiies:

1. Crupping has occurred without reference to the boundaries of the indradual iots,

. Pasturing {as evidenced by pasture feacing) has oocurrad wdthout reforeace Lo the
Boundaries of the individual lots,

3. Drainage tile has besn installed without reference to the boundaries of the individual lots,

4, Farm management plans have beern prepared without reference to the boundaries ot
individual fots.

. Farm raads have been constructed/maintained without reference to the boundaries of the

individual lots.

Thististis by no means exhaustive, The possibilities ara limited only by the facts of common usage.

53, I don’t think it is particularly helpful for the Declarant to state that the property can be

used only as single commercial lot or only as a single residential tot, in the absence of the facis that

support that particular statement.



=4, nortemper that o Declarant peofeises i hawes pe ool enoatedgs the saiies of that
precrsons knowledee shuid b s Sdevr) in te cecilation oF the fuacts
[y Cars thoubd b raien wr seloct the oppropriste Mgendngl Goueramend Aot camplanng

sterionh s a0t onrredt o siate thet tho sciodives on fe b this case consoidationt comeiias

wvitdy Part i of the 84 At vadng s an gy erantion frorm THaY regrirama.

Seotion YA0 of the Land Ragistration admisistation Regulations provides aq fotlows:

"5 7000 every Jegat destription cubmitted wo a registrae must Be accurere aod

comglete and must contain,.

fedp o siatement that the paercsl complias with, s exempt from, or is nod
subjecty to the suhdivision provisions of Part 1% of the Municipal
Gavernment Act; and

{e) if exempt from or not sublect to the subdivision provisions of Past 1X
of the Municipal Government Act, 2 sfatement of the exemption ralied
upen and the facts supporting the exemption, or an explanation of why

the parcel is not subject to the subdivision provisions, ss applicable.”

An example of an ascceptable comphlance statement is attached and identified az

Resource 4,
56.  The form 45 requirement must be kept in mind, post-registration of adefacto
consolidation Statutory Declaration. The authority is found in Land Registration Administration

Regulation 9{3}{a). tisnoted that “subdivision” is defined in Section 3{1}{ah} as having “the same

Government Act states that “subdivision means the division of an areg of land into two or more

parcels and includes o resubdivision or a consolidation of twa or more parcels”,
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The abiliny Lo effecd delfacty conselidation b & vneful oot in apgroprate iy oomstaores, I
Beoperhaps chaeper and cartamly guicker thas sa apelicelion o the slanming euthority for
subrcdivickon augrewval Trere are cerrshn sauations whare gelacto consolidation can e effected
wisnn Hepartreant of Eredvonment or astier gggrosrais might rod De an oulios.

['(.3

G4, Mowever, effecting dofacto consolidation i not e 1o considerad lightly, for the various

Feasons discussad in this paper,

53, A less risky altermative whern dealing wity larger parcels of and iz subdivision by deead
{subdivision where sl lotsto be created, incloding the remainder iot, exceed ten hoclares in area)l,
This is nor limited to situations where we start with ong parcel and divide it into two or moreg
parcels each of which has an area of more than ten hectares. Rather, we can start with twa or
more swaller parcels which can be consclidated to form 2 single parce! having an area of more

than ten hectaras, given the fact that consolidation falls within the definition of subdivizion unaer

the Municipal Goverament Act. In any event, subdivision by deed is a useful tool as there is no

need o establich common ownershin [except at the time of consolidation] nov is there any

reguirement to establish use together. Subdivision/consolidation can ocour prior to migration,

&0. See Resource 6 for a discussion of subdivision by deed,

61. tam grateful to Catherine Walker for having articulated the following:

"I think the difficulty s that ot the end of the day the final measure is o

subfective one at least ofter the basic requirements are met as prescribed

by the legislation. Aside from the specific legislative elements required,

whick Justice Worner wos clear on for defuctos, the halance is subject 1o
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RESOURCES [attached):

[¥s;

Bili 75 (in its entirety as passed, with amendments, revising Municipal Government Act
and Halitfax Regional Municipality Charter)

Black-lined varsion of Bill 75 {shewing amendmeants to the Munigipal Governmaent Act)

tand Registry Client Resodrve Material: Defacto Consolidation

Barristers’ Society on September 11, 2015}

Subdivision where all lots 1o be created, including the remainder lot, exceed 10 hectares
in area {from a paper presented hy lan H. Maclean, Q.C. to the Pictou County Barristers’

Society on September 11, 2015)

RESOURCES

1.

3.

Leslie Hickman: “Defacto Consolidations” {RELANS March 2, 2007}

Christopher Folk: “Practical Tips on Land Registration” (RELANS December 3, 20112)

Rebert Grant, Q.C. and Elizabeth Haldane: “Polycorp v, HRM: land Use and Defacto
Consolidations” (RELANS Decernber 3, 2012}
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Municipal Government Act (amended)
and
Halifax Regional Municipality Charter (amended)

CHAPTER 24 OF THE ACTS OF 2015

The Honourable Mark Furev
Minister of Municipal Affairs

First Reading: April 1, 2013 (LB TO BILL AS INTRODUCED)
Second Reading: April 30, 2613
Third Reading: May 11, 2015 (WITH COMMITTEE AMENDMENTS)

Roval Assent: Mayv 11, 2015
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m% e Acts of 1998,
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IR o the Aoty of 1808 the Muonkoipe! Tosemimiesd Ar, s repeaind
beettion substitued:

£33 I ordor o creare u subdivision haged on an exemption froun the reguirement [or aporovat
sob ons o any of the clauses in subsection (2), except clause (b)Y, a dovumens that

Vi) speciites the Intent {0 vreate the sobdivision, the evemption on which e subdivision @

moned arud the facls thay ontitie the subdivision o the exemplion; and

{b} provides proof of the consent of the person enrttled 10 creare e subdivision,
st be vegisicred or recorded in the reglsiey,
2 Bubsection 268A(1} of Chapter 18, as exacled by Clapter 9 of the Acts of 2U03 is aruendia by

(a) adding “arc contiguous, are parcels registered pursuant w the Land Registration Act and”
rmediately after “that” in the {irst line;

{I¥) striking our "appropriate registry of deeds or records a statutory declarstion in the land registration
office” in the fourth and fifth lines and substituting "parce! repsters for the lots™; and

{c} siriking owt ", the present description of the lots ineludmg any propert\f identificrs assigned by
Bervice Nova Scofia and Musictpal Relations and the description of the cousolidated single fot” i the
fust four Hines,

3 Chapter 18 is further amended by adding immediately after Section 268A the following Sections:
2688 (1} Notwithstanding Section 103 of the Environment Act, a watercourse does not
subdivide a lot unlesy the watercourse creates a natural boundary, considering the nature and
use of both the watercourse and the tand through which it flows.

{2) Subsection (1} does not apply to subdivide a lot that

{(a) has recetved subdivision approval; or

{5} is a parcel registered pursuant 1o the Land Regisuration Act.

ktipinsiegisiature.natege/mils/e2nd. Dnd Sed read/MOTE it PIR22015
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Frof Chapter 39 s amonded by

atinn Aot usl”

Land Ko

{2y adding "are contighous, ove parcsts registered pussinmt 1o 1
frnediately affer “that” i the fzm HHER

sEeariog)

1) sirtking out “spproprigie registy of decds or reconds a statutory declaration i the Tand o
office” in liw fourth and 11t lines sad substituting "purcel registers foy the lots": and

fe) striking out ", the present des »{,xmnm, n“ the Tots including any puoperiy wdeatifiers assigned by
Service Nova Seotia and Municipal Relations and the deseription of the consolidaied single {ot" inthe
last three hines.

fr Chapter 39 is [urther sinended by adding immediately atter Section 279 the Dllowing Section:

279A The Registrar General appointed pursuant to the Land Registration Act may validatc a
subdivision that is not in compliance with the subdivision approval or exemption reguremants
of this Part, i the affected lots are paicels regisiered pursuant to the Land Registration Act anid
o would not be practicable to rectify, repest or nullify the subdivision.
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In_vrdev to cpvate 2 subdivisieo bawed on vn exemption frone e roguirement {or

subdivision is based and the Licty ial entifle rhe suhdivi
exemption: and

Gy provides preef of the conscnt of the person entifled is_srealc the
subdivision.

must be registered or recorded in the registry.

268A

Two or maore bots that gve centipuons, are parcels registered pursuant in the Lanid

Registration 41 and are and have been in common ownership and used together sinee April
i5, 1987, ar eariter are deemaed 0 be consolidaled i the avwner or the awner's agestt regnstars

& statutory declaralion in the approprizteregstry ot deedsor records-a stytutorydovhrration
wr-the-dtand-reghitration—otiee—parce] regisiers for e lots stating that the lots were fo
common owneiship and used together on or before April 15, 1987, and have conunued o be
so ewned and used, and including the facts that support the statement, the-picsent
deseriptions-ofthetots trehedmg-any property rdentttiers assigred-by-Servive Nova-Sootiz

J68R:
i1y MNotwithstandiag Section 103 of the Environment Act, a watercourse does not

sghdivide a lot nniess the wafercourse gyeates a natural boundary, considering
the nature and use of bath the watercourse and the land through which it flows.

{2) Subsection (1} does not apply to subdivide a fof that
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(3)

Pwo or rnwre joks thal are confouous arg PDaneais cegislevesd pusiiand o e Lasa
Registration Acl and are atdd have besr i common ownership and ysed fogaifier g
Aprk 15, 1987, or garlier e deomed lo be consclidated if the owrner or the ounees m-a:r:-i
reqisiers & satufory declarstion In the parcei registers for the jols stating thaf e fo:
were in common dwhership and used Iogether on or Sefors Apnl 15, 1987, and have

continued (0 be 50 cwned and used, and including the facts thal suppost the staterasn?

o pEy K i

Registration or rscarding of the statulory declaration referrsd o w srbsecton 1)
deemned to consofidate the lots as of the date of registration or recorthinin

(3} Subdivision approval of the consolidation s nof 1eguired

o F o f AR A R A e R ke R

Acceptance Gritaria

Note: A statefr‘ent that omy states the lots were used and contihued 1 e used

together since or before Aprit 15" 1987 does not satisfy the requirement of 2684
There would need tu be an additional statement specifying how they ware uszed
togathar.

« Statemerd(s) regarding commeon owhership.
Note: when copsidering § common ownership iz compliart, i s the date e

gucuments  were executed that the decision is to be based on.

+ Al existing PID numbers assignsd o the parcels being consolidatad st he
contained i the docurment

- signed by the cwner of ownar=s agent. if the declaration is sigaed by somsons othar
£han the ownar or owner's agent then we must investigate turther fo evidences congant.
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« Fur De facte declarations subiitted for regiatoation in e Lard Regsfratior sysiem
that are non -oompliset;

O The document s 0 be rejeoted

s A Docwments Rehurnes Fona™ (0 pg cormpieted giving supianation of why e
documant was not ragisterad,

The submitter has the option to appeal the decision under section 40 of the Land
registration Aot

H#roeess Steps for Existing LK parcals to be consolidated

1 Submit Form 1 {(Request For PID Assignment;
FiD assigned for consolidated LR parce|

2} Bubmif Amending PBCA for PID assigned
33 Register Defacto consglidation

Procass steps for muiiinle exigting Non LR parcels to be migrated

iy Submit Form 1 (Reqguest For FID Assignment)
PID assigned for consolidated parced

2y All Nor LR P{DS rust be migrated separatsly prior to recording of defacts
31 Submit Amending PLCA for consolidated parcel
4y Register Defacto consaiidation

Process steps | single Non LR parcei is mapped, but consists of severai interior iots

13 Submit Form 1 {Request For PID Assignment} indicate on Form * intenticn to file &
defacto cansclidation. Mappar retuins form 1 with:
Mew NLR PIDs created for underlying tots

PID assigned to conscolidated parcel for defacio

2y Ad Ivon LR PHDS must be migrated separately prior (o recarding of defacto

I I R . e

IR Fibimge oy eeat] audR aoieation B ae oo Mkl
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s will not e gadad to he grapiics ard
Agsasernagrt aoonunt will not be created e sach indevtoy TG

1 ihess croumstences the Wilowing & requivad,
+ Form 9 (Requast for PH) Assignment) subinitied to the LRO, which shouks inchade!

- a staternent that Fills are required in order fo d& facto atter nugration

« & sopy of the statutery dectaration which s intendsd to e used (G sugpon the a2
facto consolidation

- a statement that gl of the ots (o be consolidated are contiguous

" a staternent about the ocation of the lots, including f they cannot be ncated wilh
réasonabie agouracy within the consolidated lof

Note ¢ upon review, the mapper can focate the parcel with the information provided by the
submitier, the mapper would add the pameis o the graphics, hut no new assessmsnt
aceounts are to be cramted.

h;'ﬁ’.i-}:‘q:';’;-l‘-..’ﬂﬁ'; ARRIS ’f‘-’-:ﬁ."?.,i'i.a’".idi{t,’-i{i_":-‘5‘3?51"}i"-pﬁ.‘-14'\i:?';‘ﬂ'r‘\-"[f.i?ﬂ'r'\;’-1-’\;:'i'r’-“=='*""



BSR4

T L

Py .
XA S LG R

B ARRCHE AT R

o b g Lo
DT £

e

SHnE PO

ARIEAFTTE ISt te

R FPE En e g i -
M [ ER Ehis 5 TR
P TCT I rS BT oy

v R LR

s mciarad)

FLv

SAT e CRGal G




W RTE:

SAAYERIGE B

Rt
_—
~

-

(L)

(18)

WARESES Jrom g paoe

SETCOUSD W e LRA envientiment wogoverned Dy Laned Py

AR S I SR K T e

o N T S U B S L S T N T
"-.-'i}id."f?l :{J{f:-l'( .i'-.-'fuf,..- Fi f‘."f.‘,-l"'“":}d!_?’ Iag r._.."'u'.'.il-ia’:(? STEIES ?:‘. A')i.i' i\ -».J_;

riegdntion Y avheestiveg (1608 D7 ana (18

Subectio subzechion {17 and notwithsianding thal wateroourses ans

vesied in the Crown by virtue of Saction 103 of the Enviconment Aol

a walercourse g deamaed not (0 subdivide the parce! of parceds

trrongh which it flows.

xcept as provided in subsection (18), i after considering the nature
arnid use of both a welercourse and the fand through which it flows,
a PDCA submitter ar a registrar detenmmes that the walarcourse

creales a natural boundary,

the watercourse is deemad o subdivide the parcel or parcels through

which it flows: and

the parcel owner must make a request for Pil assignment in Form
1 and provide such information as will enable the preparation of an
electronic geographical representation of the parce! bafore making
a PDCA.

A parcel for which subdivision approval has been granted under the

subdivided under subsection (173"
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“Bvery wateroourse and e sol and exoiusive nght 1o Use, theert 2o
aporopnaie  any and al watar at any Ume n any wWalSroourss @ovasio
fargyar i Her Magesty noright of e Frovinee and s desmod oonsiusiely

"

3 have bee 50 vested singe May 16, 1819

O couese the federsd governanent exercises jurdsdiction and ownarahip Hghis with respeot

o cenain watercourses, including those which ane tidal
The concept of "navigable walerway” has been used 10 Wenitly access, rowever, that
tenn 18 not parficularty helpful in determination of the identification of 2 walerconise ag

such.

it should be noted that the term “watercourse” is not defined in the Land Regisiration Act

nor in the Regulations. The term s defined in Black's Law Dictionary as “a body ot water

flowing i a reasonably definite channel with bed and banks”.

Land Registration Administration Regulation 7{17) appears o give ine submitter the

avtharity to make the determination. However, you will role the use of the wovrds

“submitter or a registrar”.

The only reai guidance can be found in the "PDCA Standard - Watercourses”. a copy of

which is attached herelo as Appendix 1.
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fmngthy of that porton of the body of viadar whiich s within the desonbed paoad, the

subyratier mmust treat it s 2 watercourse oF 0 avoid rerection, must ada 8 comimeait
i

stating that i does not wraste a natural Goundary and therefors dees not subdeade

the parcet

I the width of the hody of walsr io mora than 80 feet along the entirg longth of that
nottion of the body of water which s within the described pamel, the subrmitter will
e rejected undess the watercourse s ftreated as subdividing the property.
However, the effect of Land Registration Administration_Regulation 7(18} is fo

prevent further subdivision if the parcei has aiready received subdivision apptovaé

4. if the watercourse is treated as subdividing the property, Form 1 will have 1o be

subniiited as will descriptions of each of the resulting parcels.

Care will have to be taken when effecling subdivision/cansaiidation pursuant {o the "in
excess of ten (10) hectares exemption” or defacto consclidation, to ensure that the

property is not subdivided by a watercourse.
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Anpendx 1 “PLUA Standard - Watsvcourses {attachaa)

ADpSnix 2 “Water ois Watercoursas & Wetlands (Nova Scootia). an

Aide Memolr for Reviewing Title & Lses” presended (o the

Real Estate Ssction at the 2010 Annual Meaeting, Nova Scotia
Barristers’ Society by Garth €. Gordon, G.C. on June 18,
2010,
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Mhese water courses cannot be used o further subdivide the praperty.

o

{hn @ walereourses sNown as single line in the 110000 wpegrapnic layer in the Map
miary Module (not the tepographic layer in POL}
-"hese are accepted with respect to the watercourse ssue and do not requirg 3
comment from the submitter.

G those watercourses shown as doubig line in the 110000 topographic layer in fhe Map

1

trary Module and measures betwsen 30 and 80 ftin width along the antire langth of the
sartion of the watercourse that is within the described paigel,
These are considered to be significant enough to be questionable and require a
comment from the submitier that the watercourse(s! does rnot creale a natural
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SUBLHISIR WHERE &1L LOTH T B CRIATVED, RCLUDING T
MEMAINDER LOT, EXNCEED 10 HECTARED I ARE A

Jfronr g papor prosertad by dan M Maclean, Q0O fo the Peion Dognle Barvisisss’
Secipiv o Saptember T 2015

Gection 288{2) &) provides that subaiiaion ap ol s not reauired fora sedision wimre

all lote 10 be crasted, ncluding the remainder lot, exceec ton hectares w area, Priorie the

governed by Section 102(2){1H of the Planning Act which provided that the 4ot does not
Aappoly by

where e instrument creating the division expressly and borafide states therein that the

3

a divigion of land resulbng in lots which are ali tweniy Tive acres o morg i areq,

ot and alf others creafed by fhe instrument including any rernainder Iof are twenty e
acres or more in ares, and which js supported by art affidavit of the person making the

fransfer affixed (o the instriment”.

it should be noted that Section 263(3) of the Municipa!l Government Act {35 amended

aarlier this year) provides that:

“In order to create a subdivision based on an exemption from the

reguirernent for approval set out in any of the clauses In subsection (2},

except clause (b}, a document that

{a) specifies the intent to create the subdivision, the exemption or which
the subdivision is based and the facts that entitle the subdivision to
the exemption; and

{b) provides proof of the consent of the person entifled io create the
subdivision,

must be registeied or recorded in the registry.”

There is thus an interesting dichotomy in terms of establishing that the resulting parcel or
parcels gqualify for the exemption. Under the Planning Act it appears that the exemplion
sould be established only by including, In the instrument creating the division, an express

and bonafide statement that each of the resulting lots has an area of 25 aores ormare, and
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e sfatement is 1o ba supporiod by ar Adayil of the cerson maabking the fansian, afued

Loovhe ietrument O the other hand the Munoms Govgmmern At {as 8 anasbad Hrko? i

Fao AOTD sneondmenty slated that on AMdeil Tie saficien proot thal approval ofF e
st Aivision iy pot reguired . wdibit going so fac ag o pagire mciugion o7 @y ANGE
The weeant ampndment indrachscos newy reguoraments, but not uerassornsoly s b my
oo b any evant, here arg cartain reguiramerds o e maeb when availing ourgeives of

trrkn axenptior and s ol e discusand iater in s paper

Asother distinchion between the Planning Agl ang the Municipal Govermunent At shotld

approxtimately 2.47 acres.

The Municipal Governmant Act is effective from Aprit 1, 1888 and thus subdivisions

puisuant to the Planning Act must meet the twenty five acre requirement.

MEANS BY WHICH PARCELS CAN BE CREATED IN ACCORDANCE WITH THE
EXEMPTION

The exempiion s ofien referred to as “Subdivision by Deed”. However, it can be

accomplished in a variety of ways:

1. Deed
Typically the subdivision occurs with the conveyance of an infani parcel and
reservation of the remainder, or vice versa. The [Deed may or may not be

accompanied by a plan.

The: Affidavit of Execution must (according to the recent amendment) speafy that

the intention of the conveyance is to create a subdivision in which gach of the



resbiiting Daroels has oy srea in axoess of fan hectares and thal the subdhision ik
reratore cexempl ram the sulalsior BPITOVES remsrema . in gooordanog witlt

v E

Secpon J68EAL o the Taunigina Goerroant Sor

Haaihar inan conveying aithber varnel, al leaet ay e time oF subdivasion, e Owner
may regster & Stabtory Declaration stating the intention to therby dogle the

subdhivision, Again, his may or may not be accomparied by a plan

A osample Duclaration is gltached as L in the Appandix seclion found atar n this

pEDer.

Plan

Subdivision can be effected by virtue of a plan, in the absence of a Deed or
Statutory Declaration. However, in that case, the LRO will requwe a ciear statement
of the exemption relied upon, the facts that suppoert the exemption, and evidence
of the consent of the registered owner. This can appear on the face of the plan or,
perhaps more iogically, in a supporting and attached Affidavit or Declaration. The
authority for these requirements is found In Land Registration Administration

Regulation 5(7 which provides as follows:

To record a plan of subdivision as exempt from the approval
requirements under the Municipal Goverrunent Act, a submitter must
provide all of the following, either on the face of the plan or in an
attached affidavit:

{(a) a clear statement of the exemption relied upon
and the facts that support the exeraption;
() avidence of the consent of the registered owner.
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sodandany 1000 Veagduimanhy comcution of 2 Codeel sfter Jannary 1,
ZON0 weodd negnte e overnpiion which -wjﬂﬁ otheass et respanting o desise
of fang e YWl evecuted prior w Janumy 1, Floweve That elill saves open
e pogsibibly of an exemption from subdivision approval for Wilks dated afler
January 1, 2000 1f the devise of land resulis in parcels having an ara in exness of
tan hectares. in that case it would be necessary to atate in the Wil that each of the
resulting parcels hags an arca in excess of ten hactares and that the exemplion w

therefore claimmad, | would want 0 go one step further and incorporate, o the
Affidavit of Status attached 1o the Personel Represantalive’s Deed of Desds, 2

staternent to that effect.

CONSOLIDATION

Pursuart to Section 190(y) of the Municipal Government Act “Subdivision’ means the
division of an area of land info two or more parcels, and inciudes a resubdivision or a

consofidation of two or more naimels”

Thus, Section 288(2)a) can be used to conuclidate as well as to subdivide, even if the end

resuit is creation of @ single parcel in excess of ten hectares, with nc remainder parcel.

See the sampile Stalutory Declaration attached as @ in the Appendix section found fater
in this paper.

Some surveyors see consolidation under Section 268(2){a) as 3 useful too! allowing them
to reconfigure parcels of land prior to subdivision requiring planning authority approval.
The end result may be creation of a parcel or parcels which would not otherwise be sligibie

for such approval.
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bece are sonwe padnis 1o congider

Consider the reliability of the evidence upon which the estimate of acrsags is basaed
and the risks assoctated with an incorrect estimate. Thus consider the benefit of
having a surveyor prepare the description while still avolding the delays ang costs
associated with subdivision approvat by the planning authority, A surveyor aught
be prepared to create g sketch which can ba given to the Mapper ag a nor-anabiing
plarc or the surveyor might prepare a description in the absence of a plan or a
sketch.

As a general rule it is dangerous to attempt, without the involvement of a surveyor,
to attempt creation of a new parcei or parcels. Property Online graphics and the
Gwher's perception of the situation on the ground may not reflect reality. Creation
of a description of the new parcel or parcels probably extends beyond the point
where a lawyer sught to go, in the absence of the involvement of and guidance by
a surveyor, a person creating a new legal description rust be cogrizant of liability
issues and of the possibility of committing an offence pursuant to Section 22 of the

Land Surveyors Act.

Prior to the 2015 amendment of Section 268(3) of the Municipal Government Act,

an Affidavit of the person cresting the subdivision was sufficient proof of the
exemption “unless the person o whom the disposition or encumbrance is made has
notice to the contrary”. Thus, when acting for a Buyer we need to be vigilant. [One
possible interpretation of this wording is that the parcel is validiy created sven

if the area does not exceed ten hectares, so long as the person to whom the



thsposiion or enowmbrancs s made bas oo rodos 1o the contrary. However,
ot by inte that argument. | befeve Bl # i resull s parporvied creation
of & pavee! baviog an ared widen Goes oot ewoeed o hectaces, e atbemnpiad
subichiwigiog b oetfective, jo the axient el T parporis 1o hewe Srested &
paread of fess than the vequired sred. We could have 2 giteation where &
Vieoiaraion purpors m olsate wo new parcebs and a rmsinger parcsl, and
i s sventustly discovered that ondy one of the thres falin shod o e reguired
arez. In thal case, i seemns {0 ma that the newly created parcel meeting the
size requirement would be validly created, so a8 long as there also exists a

remaindar parcel into which the yundersized ot is “collapsed™.]

Even with the 2015 amendmant the risk of falling shott of the requisite area

of land is very real.

in any event my thought is that ¥ the Affidavii faisely {whether or not
intentionally) exaggerates the area of the land when in fact it does not exceed
ten hectares, subdivision is not effected. In reaching this conclusion t am

attaching considerable weight to the following conclusion reached by Justice

N.S.5.C. 241:

“I145]  The purpose of the 5. 268A exemption appears o be o
provide an exemption from the normal criferia that must be met
hefore municipal subdivision approval can be obtained The
exemplion is only available for lots that were owned and used
together before April 15, 1987. Because there is no approvai
process for deemed subdivisions, and the Registrar General does
not “police” the registration of deemed consoclidation, it makes
sense that the statutory declaration contain, not simply a statement

that the iots were in common ownership and used together but the



Yarsls wporr which he overnpdicn from sabahision apgenval i

i daierad,

{ e} a5 apvstesiey B guas lion of whal ihe Jegiskelore Sifesoiad,
sl reonieas & caview o i Aot as x whote, Uy Court neieg hat
suhefiviaion o lands, focluding consolidation, fs a aadier that by the
FRGA & e responsibiity oF wmamicipaiity. Municlpal planning s an
aftempito bring reason i decisionwnaking respecting the complesities
uf the physical development of municipalities. It is an impostant
somponent of the municipal planning, and has a significant impaet
upon noi just the regulation of land use, but on the policies and
economics of a municipality’s physical infrastructure; transportation,
schools, sewer and water, to name but a few. This observation
respecting the refevance, importance and purpose of municipai
planning is described in the Rogers and Makuch fexts cited in this
decision. Section 268A is an exception to the ctherwise required
supervision and contrel the MGA and provincial pianning legislation

assigns to municipalities, inciuding HRM.

f147] It would be inconsistent with the scheme and purposes of the
MGA to permit subdivisions or consofidations that are exempt from
municipai planning and development conirols, and which had
significant implications as well as consegquences on municipalities,

unless the entitlement to the exemption is strictly complied with.

However, I'm thus ieft with the question: If an Affidavit doesn’t protect the

Buyer, what is the meaning and effect of Section 268(3)7]

As a consequence of the Decision of the Supreme Court of Nova Scotia in Silver

Sands Reaity Lid. v. Nova Scotia (Atlormey Generall, 2007 N.8.85.C. 291, the effect

of the Crown's ownership of watercourses must be taken inte consideration when
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gatoirriiung e sulest of e pael. The oxisleonos of o waleracurps withis e
confities o whal nicht otheotse Dea parsel of jush over 1an bectares may wil

raclace the seaa a0 hat B s Delow e miammum fesarernent,

Wie coers ok soenfort oo the fact that the 20075 somondmant of the Moo

Govarnment Aol by the gaoion of Boction 268507, providas thal a “waldsdoourse
deas vob subdivids g lod unless e walsroourse orastes A matorsd boundary,
considering the nature ano use of borh the walercourss and the land thyough wibch

# Hows”,

The existence of a public highway, & rabway [the Hile to which w in fee simpie rather
than teasehold) oy # watercourse crealing a naturai boundary in accordances with
Land Regisiration Administration Regulation 7{17; must be considered when

determining elgibitity for the exemption.

Care must be taken not to unintentionally nor inappropaately expand the scope of

any easernent affecting the property.

Thae affect upon the Owiner's ability to subdivide in the future should be considerad.
The Owner's night {o create parcels withoul road frontage may be fimited as a
consequence of consolidation.  Some Municipalities permil creabion of one such
parcel; upon consohdation or subdivision ihe ahility 1o create new parcels without

road frontage reay be negalively impacted,

Be aware of the risk of running afoul of development restrictions which may
“grandfather” development of a parcel for certaln purposes. The ability fo
“grandfather” may be lost upon consolidation.
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Corsidar the pessiity et o0 or moie oF the tesuiiing parceis may et

poseasarity ntaihy for daveloprmant Gus t froniage or other rogsiiesmients,

Whatner subdividing ioto fwo OoF more parosds of offaciny & conpseigaiion, the
---- consant o sy seoured Lendes shnuid be obitamed, The Registrar Ganeral advises
thad the Mappess baar a cowrt-orderat sale of pre-subanided Bng a8 i F wae 2
re supchision, Thay react 1o the forecksurs desn and 8k the posilion that thay
to ot need murdcipal goproval Yor any resiing re~configuration. Acoordingty,

faiture to obiain the consent of the Lender (and this consent should foan part of the
rublic record}, whether subdviding or consolidating, 15 a criiical part of the process
and is necessary 4 one is © etminate the possibility of & subsequam "urdoing” of

the subdivisionfoonsolidation.

APPENDICES:

Statutory Declaration creating subdivision inte two or more parcels, including the

remainder parce]

Statutory Declaration consolidating, with no remainder parce!

Checklist - Bubdivision/Consalidation of LR Parce!

Land Registration Office “Requirements for Subdivision Approval Exemptions”
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STATUTORY DECLARATION

L cofLinthe Proviiee of Nove Scotia, do solemaly declars fhat
1 Dam the Ownaer of e lands mare particolarly deseribed in Schedule “A™ horeto snessd and
as such have personal knowledge of the matiers set out in this Declaration, the same havisg been convayed
tome by Deed rogistered at the Land Registration OQtfice o Nowva Scolia, asnumber  on
2. ‘The parcel of land deseribed in Schedule YA™ hereto annexed has an area o hectares, H s

aportion of the larger parced presently wentified as PHY  and which is described in Schedaie “B7 hereto
annesed,
3. The purpose of this Declaration is to evidence an mtention (o subdivide and o i face subdivide

Schedule “A” hereto ansnexed and the remainder parcel) has an area in excess of ten hectares,

4, this Deciaration is reade pursummt to Section 268(3) of the Municipal Goveramnent Act.

AN MAKE THIS SOLEMN DECLARATION conscientiously believing it to be
true znd krowing that it is of the same force and effect as i¥ made ender cath and by vintue of the Canada
Fvidence Act.

DECLARED BEFOGREMEat
Province of Nova Scolia this
dayof ___ AL 20

A Commissionsr of the Supreme Court
of Mova Scotia

R
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HTATUTORY DECLARLETION conseildating, with no romaindsy parcsd
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STATUTORY DECLARATION

Eo el i the Pros o of Movi Scova, do solemaly doclae that
I bant the Ovwaer of the lands more partic wlarly described i Schedole “A™ hereto aunened, the
rame having baen conveyved tome by Deed repistered at the Land Regqistration Officz se . Naowa Seolia,
asuwmber ot Fhave personal Knowledge of the matters sot oul i this I)(.gir--'.raf;ior}.
2. Hergto annexed and marked pehedute “IB7 1 the descrniption of the single consoiidatod pareet

comprising the lands described in Schedule “A”. The area of the consoiidated parce! i3 in exvess of ten
hectares and 1 ant making this Declaration for the purpose of consolidation pursuant (o the provisions of
Nection 268(2¥a) of the Municipal Goveinment At

3 The purpose of this Declavation is to evidence an aention o subdivide and to in fact subdivide
the ahovumenfi:mcr‘l iargcr parsel in uccm'dm-}cc x\-'ial'l lite pr{)\‘i‘%iml‘i of‘jcctior 268{’-‘}('-} oithe “v’hmicigal

Schedule A hezeto anncxed and 1he mmd.mdm pan.ci) has a7 Area in £XCess oi ten heetares.

AR MAKE THES SOLEMN GECLARATION consctetttiously believing it to be true and
kpowing that it is of thoe same force and effect as iF made under oath and by virtue of the Canads Evidence
Act.

DECLARED BEFORE MEar |
Frovince of Nova Scotia this
davol L AD,20D

A Commissioner of the Su premm Court
of Nova Scotia

Tttt v’ et et vt et
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Pheeklist  SobobvisionGonmnddgation of LR Paree!

Az the Mapper © aseian a peeding FIDE ano svidiionnt Dol B Deing dresind
Ul o 1 for thes ounoss.

sl

Prapare ann subiil e *:a*r.,macr:fipf‘c; vorassarinliong, Hemomsar thal @
e AesCmphon CBn be user 1 plan o plan of subdivisice s g .5’33(;'!"".
of the resuiting descripticns, ! udi,r.,.g the rerpasnder parcel, rmust contsin an MG
soraohanne statement substantiafly in the foliowing tapm

F

“The parcetis exermpt from the subdivision provisions of Part X of the
Muricipat Governnient Act becauss it was created by vittue of &
subdivision in which all parcels created, including the remainder
parce’ cheeu ten P‘;ectarea irs area f"t acmz‘danca with Section

3 course exisbng benefits and burdans which are to be retained should be added
{0 the respective descriptions.

if a plan is available, submil it fo the LRO {n duplicate, except in cases where the
size of the plan is less than 11 inches x 17 inchas, in which case a single plan will
suffice) along with Forrm 28, The applicable glan filing fee is that of a standard
document.

It must be a plan of survey or a plan of subdivision in order to be registered hy itself
(sketches, compiled pians. etc. cannot be registered excepl as a document
attachment, aithough they may be useful to submit as & non-registerad plan or
document).

File Form 45 respecting each of the resulting parceis including the remainder area.

Contaci the Mapper o advise that a Deed or ofher document will be registered o
the basis of Section 268(2)(a) of the Municipal Government Act.

Submit the Deed or other document for registration/recording.  The document
should include a sworn statement that each of the resulting parcels has an area in
excess of ten hectares and that the intention is to ¢reate a new parcel or parcels in
accordance with Section 268(2)Xa) of the Municipal Government Act.

Note that at the present time this Deed or other document creating a subdivision
cannot be e-submitted because the option “This Form 24 creates or is part of a
subdivision or consolidation” is not available on e-Form 24,
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£ ehig Power Privatization not Linkess
g i pviderees © e comteary cHomradion received hat the suboivision rasts
e rgaumement 3 suffcient.
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