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Overview

- Currently a dozen POL access categories
- Mistakes and overlaps abound

- Some difference in opinions (square pegs /
round holes)

- Some differences in practice (subdivision, s.
280(2), used and enjoyed)

- “Old rules done right”
- New information (e.g. new survey fabric)

- Information that becomes incorrect (e.g. PIDs
on subdivision)


Presenter
Presentation Notes
It will readily be seen that the potential for confusion and overlaps abound in the following categories – in alphabetical order, the 12 categories currently in use are:
None
Other
Private
Private by grant
Private by prescription
Private openly used and enjoyed
Private other
Public
Public other
Right of way Driveway
Right of way walkway


Whatchutalkingboutwillis?

- Conceptual basis of access (the Four
Musketeers)

- Analytical Framework (as stolen from Garth
and Brenda)

- Some issues and answers
- Some best practices
- When the street hits the fan




Access — conceptual basis

Public (including frontage not used)
Private — by grant or operation of law
Navigable waterway

None (whether “used” or not)
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Public access

Usually but not always can be determined from
mapping graphics/survey

“Red Line” not to be relied upon but may lead to
further inquiries

Controlled access highways
Class K roads

Dedication and acceptance
— “that’s the way it’s always been”

Ghost Roads

Parcels fronting on public road but that’s not what is
used — best practices



Case study — Cottage Country
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Presenter
Presentation Notes
This case study can illustrate the following points:
Waterfront access
Granted right of way when the grantor has not conveyed the fee (ie numerous lots together with right of way, rather than fractional ownership)
 Use and reliance on the “red line”
Inaccurate mapping graphics (right of way extends further north and PID 65165391 is not contiguous to lots on west)
Lands that abut the public road but are not accessed by the public road
Use of “various PIDs” and ROW benefit holders listed by name (“old rules done right”)
Rights of way in deeds over 40 years – presumption in lieu of full search of servient PID
Extension of scope of ROW on subdivision – some lots on east were originally larger – does ROW extend to all infants?


Private Access

Most fertile ground for disputes
Most fertile ground for mismatches
Most fertile ground for overlap

Most fertile ground for “the call nobody wants
to make” ie LIANS

Most fertile ground for outdated parcels



Granted access

e |sthere a grant?

* Does it take priority over any encumbrances on
the flip side?
e What if any information do you have as to its
location?
— Survey
— Flip sides
— Client conversation
— “red line”
— Aerial photography


Presenter
Presentation Notes
Note distinction between grant of access and grant of a fractional interest in an access parcel


Granted access (continued)

e Scope of access (horses, vehicles, utilities;
subdivision)
— NSBS Bar Review materials, pp 19-20
— Subdivision: Jerome v. Akers 2013 NSSC 154

— Cottage country disputes: Pink v. Lohnes-Davis
2014 NSSC 304 (under appeal)

— “substantial” interference: Cobalt Investments v.
Panko 2012 NSSC 34; Warnock v. Wiechert 2010
NSSC 79

— Alteration of scope: Croft v. Cook 2014 NSSC 230


Presenter
Presentation Notes
Appeal in Pink was dismissed December 4, 2015 – issues included meaning of “right of way as currently used” from 1930 grant; scope of rights plus damages for interference
Croft v. Cook – right to use for vehicular access not extended to commercial slate hauling trucks
“substantial” interference and “scope” cases are notoriously difficult to advise and predict – “each turns on its own facts” so a case which allows (for example) a flower bed or oil tank or heat pump in one instance may be a substantial interference or nuisance or obstruction in another


Granted access — other issues

Obligation to maintain (positive covenant?)

No obligation to maintain — developer who “goes
down the road”

Homeowners’ Association

Potential to become a public road (QCDs from
ROW holders?)

Non-use vs. abandonment (See: Kenneth O.
Thomas, “Abandonment of Rights-of-Way,” CLE
February 16, 2001)
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Private
(ungranted and “kind of granted”)

e License v. easement (and licenses that mature
into easements: MacLean v. Williams 2008 NSSC
293)

* Prescription: Danger zone!
— |Is it prescription or adverse possession?

— Documentary evidence: professional standards
“knowledgeable and disinterested”

— What’s good enough evidence for you may not be
good enough for “them”

— Better to ask for forgiveness than permission?


Presenter
Presentation Notes
Ontario case law suggests that if a prescriptive right has matured, but the dominant tenement owner asks for a grant, it “resets the clock.”  Prudence is called for.  Author has “granted” permission even without being asked for it in unmatured uses so that it cannot be said user has done so for the full prescriptive period “without permission.”


Private - continued
(ungranted and “kind of granted”)

Overlap — ROW driveway / ROW Walkway / other
Reservation: Knock v. Fouillard 2007 NSCA 27
280(2) MGA — retrospective?

ROW of necessity

Private Ways Act — Alive and well!

Estoppel / Equity (MacLean v. Williams, supra)
Lost Modern Grant (any 20 years versus the last

B IS PYES


Presenter
Presentation Notes
Knock v. Fouillard also illustrates importance of “looking at parcels around you” – author is aware of at least two instances in which DTP parcel is silent on benfits, but adjoining parcel recognized right of way in favour.
Private Ways Act:  See Cron v. Halifax 2010 NSSC 460
Prescriptive claim requires use for LAST 20 years; lost modern grant requires use for ANY 20 years:  Miller v. Hartlen 2014 NSSC 296; MacNeil v. MacNeil 2014 NSSC 171


Navigable Waterways




Navigable Waterways

Waterfront on a road (e.g. Lot on Pictou
Island)

Waterfront with private access (e.g. cottage
country case study above)

Is it navigable?

Water lots
Federal/provincial issues
Islands in lakes



Presenter
Presentation Notes
Geonova shows watercourses as a single or double line; POL’s position is that if a watercourse bisects an entire lot and is under 30’ wide (single line) it is not considered a boundary unless the lawyer concludes otherwise; 30-80’ (double line) is considered a boundary absent a lawyer’s comment that it is not, and why; over 80’ (blue streak – ie a river or ocean) is considered a boundary.


No Access

Landlocked parcel (access via commonly
owned lot? TQ or grant from self to self s. 61
LRA)

Unripened access (e.g. 17 years’ use)
— “Openly used and enjoyed”

Railroad crossing (with or without license)
The “woods road” '
The “Old King’s Highway”



Presenter
Presentation Notes
“Once a highway, always a highway” absent extinguishment by law (usually OIC or deed) – in rural NS, some “highways” and streets run through forests or are now a front lawn; they are still roads.


Some Scenarios
(“expropriated” from Brenda)

Frontage on a street but accessed via a granted or
ungranted ROW

Frontage on a controlled access highway
Granted ROW and traveled way differ
Road crossing a railway

Landlocked parcel with access via commonly
owned lot

Consolidated lot — Parcel A has deeded ROW but
Parcel B does not



Some more scenarios

Subdivision (Form 45)

New survey fabric

“Various PIDs” — LRAR 10(14)

Mismatches resulting from subdivision

Grant of ROW when dominant parcel is encumbered
Class K roads (“listed but not maintained”)

Adding benefits/burdens (Reg. 14)

And a message from that great conveyancer:

You can observe a lot by just watching.

(Yogi Berra)

izquotes.com




News Flash: Lawyers can disagree!

Reg. 22 “obligation” to fix

— When you messed up

— When the other side messed up
— When someone else messed up
— When nobody messed up

— When nobody thinks they messed up
UMMM, YES | HAVE A QUESTION..
—

Client consent
RG dispensation
“various PIDs” redux




Resources

Resources:
Generally:

LIANS resource page http://www.lians.ca

Articles: http://www.lians.ca/resources/real-estate/articles

LRA training materials: http://www.lians.ca/resources/real-estate/Ira-training-material

Easements: http://www.lians.ca/resources/real-estate/articles/easements

Rights of way: http://www.lians.ca/resources/real-estate/articles/right-way

NSBS Real Estate Bar review materials: http://nsbs.org/sites/default/files/ftp/BarReviewMaterials/RealEstate2015.pdf

Gordon, Garth, QC: Access - Red Flag Issues Under LRA (Revised March 2, 2007): http://www.lians.ca/sites/default/files/documents/00009791.pdf

RG Directive on 10(14) “necessary changes” and s. 17 dispensations:
http://novascotia.ca/sns/pdf/ans-property-directive-necessary-changes.pdf

Rice-Thomson, Brenda L.: Parcel Access - Best Practices (April 29, 2014 revision) - unpublished

Maclntosh, Charles W., QC: Nova Scotia Real Property Practice Manual: LexisNexis Canada Inc. (Looseleaf)
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