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	CANADA

PROVINCE OF NOVA SCOTIA

COUNTY OF ___________
	IN THE MATTER OF TITLE TO THE PARCEL OF LAND AT _________, __________ COUNTY, NOVA SCOTIA, ASSIGNED PID NUMBER ___________ and AAN NUMBER __________, THE "SUBJECT PARCEL".


[Refer to CPR Rule 39 - Affidavit - revise as required for Statutory Declaration]

CPR 39 Form39.08 Template - Comment: Confine affidavit to the facts, do not state any opinion, plea, view, or submission. Use concise sentences divided by numbered paragraphs.

Refer to Professional Standard 3.2, Note 1 regarding required proof.]
 
Affidavit
I make oath and give evidence as follows:

1. 
I am [Full Name] of [Place of Residence], __________ County, Nova Scotia, [Occupation] the/a [witnesses’ relationship, if any, to the proceeding or a party].

2. 
I have personal knowledge of the evidence sworn to in this affidavit except where otherwise stated to be based on information and belief.

3. 
I state, in this affidavit, the source of any information that is not based on my own personal knowledge, and I state my belief of the source.

4. 
I have personal knowledge of the matters to which I have sworn in this affidavit except where otherwise noted.

Purpose
5. 
This Affidavit is sworn to evidence my title in fee simple to the Subject Parcel under sections 10, 19 and 22 of the Limitation of Actions Act [and subsection 108(2) of the Environment Act (Nova Scotia)].



Identification of the parcel
6. 
The Subject Parcel is described in Exhibit "A" to this affidavit.  It is assigned the Property Identification Number (PID) and Assessment Account Number (AAN) noted in the heading of this Affidavit.

Last Known Owners
7. 
All registration and recording references in this affidavit refer to registrations and recordings in the __________ County, Nova Scotia, Land Registration Office, the "Registry Office", unless otherwise stated.

[Add deed details for Colour of Title if applicable]
8. 
I acquired an interest in the Subject Parcel from my predecessor(s) in title under the deed dated ___________ registered in the Registry Office on __________  in Book _________, Page _________ as Document __________, "my deed". [Speak to colour of title if applicable]

9. 
I have been advised by my solicitor [Name of Solicitor], and I truly believe that his/her search of title to the Subject Parcel in the Registry Office for a period of __________ or more years shows that [Names of last known owners] are the last known registered owners of the Subject Parcel by virtue of a [Instrument Type] dated ___________ registered in the Registry Office on ___________ as document number ________.  I refer to them as the "Last Known Owners" in this affidavit. 

10. 
To the best of my knowledge and belief no other parties are entitled to an interest in the Subject Parcel [except and list any applicable Crown reservations, burdens and, for water lots possibly public rights of fishing and navigation].

Extent of the Subject Parcel
11. 
The Subject Parcel is shown as __________ in the plan of survey prepared by __________, N.S.L.S., dated __________ bearing file number __________, the "Plan".  The Plan was recorded in the Registry Office on __________ as plan _________.   A partial copy of the plan is annexed to this affidavit as Exhibit "___________".

12. 
Parts of the Subject Parcel including ___________ thereon are shown, incidently, in the plan of Survey prepared by __________, N.S.L.S., dated __________ bearing his file number __________; this plan was recorded in the Registry Office on __________ as plan _________.   A partial copy of this plan is annexed to this affidavit as Exhibit "__________".

13. 
The road frontage of the Subject Parcel is shown, incidently, in the Nova Scotia Department of Transportation and Public Works plan of plan __________ recorded in the Registry Office on __________ as plan _________.   A partial copy of this plan is annexed to this affidavit as Exhibit "__________".

14. 
The Subject Parcel is shown in the sketch annexed to the forest management plan [dated ........]

15. 
My possession of the Subject Parcel extends to the entire area of the subject property shown as __________ in the [Plan]. [Expand your explanation if possession is claimed under "colour of right". 
 Refer to Brill also to Mason v. Mason Estate (1999), 176 N.S.R. (2d) 321(NSCA) for discussion of constructive possession and colour of right starting at para. 27]
Acts of Actual Exclusive Possession
16. 
I rely on the following acts of possession or use taken by me and my predecessors in title in support of my title to the Subject Parcel by adverse possession: [the following list of evidentiary items comes mostly from Court decisions and some from recorded affidavits / statutory declarations]

[Consider the following checklist as a starting point - adapt as required for the subject parcel; be sure to state the grounds of knowledge - personal knowledge or basis of knowledge and belief. Deal with your client's predecessors in possession as required.]
a. 
Fences, hedges or other acts to enclose a parcel are particularly strong evidence of possession
.

b. 
Occupation of a residence on the parcel.

c. 
Rental of all or part of the parcel to others - receipt of rents?

d. 
Occupation or use of other structures or improvements on the parcel.

e. 
Do any old family or other photographs show evidence of possession of the Subject Parcel?   Myers v Bradstock, 2011 NSSC 342.

f. 
Do aerial photographs show evidence of possession? 

g. 
For seasonal properties see Taylor v. Willigar
.

h. 
Has the claimant run others off the subject parcel?

i. 
Infilling - see s.108(2) of the Environment Act.  

j. 
Navigable Waters Protection Act permits for water lot structures?

k. 
Posting and enforcing no trespassing signs or Protection of Property Act signs.  

l. 
Cultivation - caring for crops or orchards.

m. 
Grazing livestock on the parcel.

n. 
Was the cultivation or grazing continuous or intermittent?

o. 
Acquisition of government permits for aquiculture, wharves, mooring, infilling, or other activities on or affecting the parcel.

p. 
Deeds taken from the claimant or claimant's predecessors in occupation for part of the parcel by Department of Transportation.

q. 
Taking or selling natural products from the parcel.

r. 
Sufficient use of part of a driveway.

s. 
Woodland

.  Clearing land, cutting timber, taking firewood, blazing boundaries, posting owner's signs, building wood roads or maintaining wood roads?  Silva culture programs?  Regular timber cruising?  Regular patrols re trespassers?
 

t. 
Other acts of ownership?
.

Evidence of Community Recognition of Claimant's Actual Exclusive Possession
17. 
I also rely on the following evidence of community recognition of my ownership of the Subject Parcel in support of my title by adverse possession:

a. 
Note community recognition of possessor as owner.

b. 
Shown as owner or occupant in surveys of adjoining parcels.

c. 
Are owners shown in DOT Highways plans.?

d. 
Any deeds taken from claimant by DOT for highways?

e. 
Any easements taken from claimant by utilities?

f. 
Government permits for land use?

g. 
Building permits?

h. 
Are there dates inscribed in concrete/other structures like retaining walls?

i. 
Navigable Waterways Protection Act permits?

j. 
Photographs?

k. 
Do old Insurance Bureau town maps show possession?

l. 
Note the presence or absence of real property in relevant probate records.

m. 
Are there any previously recorded affidavits, statutory declarations or recitals about registered title to, or possession of, the parcel?  

n. 
Note interests, if any, disclosed in the descriptions of adjoining parcels. See Brill paragraph 155 re ancient documents;

[155]  The court looks for an entry, occupation or other act of dominion by the party with the chain of title. The inquiry is for substance, not ritual. So it is not essential to have viva voce evidence witnessing the title holder stride into his woodland to seize an acorn (Cunard). The possessory act may be evidenced by facts recited in the title documents admitted under the "ancient document" principle (Sopinka, Di Castri, Tobias). Section 29 of the Evidence Act, R.S.N.S. 1989, c. 154 (as amended by the LRA, S.N.S. 2001, c. 6, S. 105) says that certified copies of registered LRA documents are admissible as proof of their contents.

o. 
Do any of the "Church Maps", historical tracts or statements in registered instruments for adjoining properties provide material evidence of the possession?

p. 
Note the corroborating affidavits / statutory declarations you have obtained from  disinterested, knowledgeable, surveyors, neighbours, former neighbours or others who have particular knowledge of the parcel to corroborate the claim.


Payment of Taxes/Assessment Records
[Payment of taxes was often considered somewhat weak evidence for establishing adverse possession in the not too distant past.  Brill, paragraph 154 indicates that our Court of Appeal now recognizes the considerable investigation that Tax Assessment Authorities make before assessing property to property owners.]


18. 
The provincial government has assessed the Subject Parcel in my name from __________ to ___________.   [If you are tacking on the possession of any earlier occupier(s) detail particulars regarding earlier occupants.  Can you obtain written confirmation from the Assessing or Taxing Authorities about who was assessed / taxed at material times?] 

19. 
I have paid all realty taxes levied on the Subject Parcel from __________ to the date of this affidavit. 

Possession was continuous and uninterrupted for the required limitation period
20. 
I commenced possession of the Subject Parcel on _________ by ......[describe how possession began]..[my taking possession of the Subject Parcel on or before __________.] [by consent (e.g. original tenancy at will became adverse possession after one year from [date]][by mutual mistake as to the claimant’s ownership namely......].  The limitation period commenced on or before __________ pursuant to subsection 11(___) of the Limitations of Actions Act.   The limitation period expired on or before __________ pursuant to subsection [10]/[21(___)] of the Limitations of Actions Act.

21. 
My possession of the Subject Parcel against the Last Known Owners was continuous and uninterrupted for ________ years from __________ to __________.  My possession of the Subject Parcel continues to the date of this affidavit.  There have been no gaps or discontinuances in my possession of the Subject Parcels from ________ to [_________] [the date of this affidavit].

22. 
To the best of my knowledge and belief each of the Last Known Owners is nineteen years of age or older and is competent.

Possession was open, visible and notorious
23. 
The Last Known Owners became aware of my possession of the Subject Parcel on or about __________ by virtue of.....[state specific evidence of Last Known Owners's awareness e.g. ...my refusal to vacate the Subject Parcel when the Last Known Owners demanded that I do so on or before _______ and the Last Known Owners have made no attempt to evict me since].

OR
24. 
The Last Known Owners were aware, or ought to have been aware, of my possession of the Subject Parcel because [State specific facts evidencing wide public knowledge of the possession, the visibility of the possession, and absence of concealment - deliberate or by circumstances] e.g. [The construction of the fence in __________, the garage in __________, the retaining wall in __________ and {other improvements} in _________ was visible to everyone passing the parcel on {Main Street}.]

Possession was to the exclusion of the Last Known Owners and all others
25. 
My possession of the Subject Parcel since ____________ has been to the exclusion of the Last Known Owners and all others.  Neither the Last Known Owners nor any other party have occupied or used any part of the Subject Parcel during the period of my possession [except for the tenancy of certain tenants to whom I have rented part of the Subject Parcel from time to time]. [Note there are some permitted exceptions re fishing and navigation rights in the beds of water bodies.]

EITHER
Intention to possess the Subject Parcel
26. 
I declare that my possession of the Subject Parcel was made with the intention of possessing the Subject Parcel to the exclusion of the Last Known Owners and all others.  

27. 
I rely on the several acts of possession stated elsewhere in this affidavit as evidence of my intention to possess the Subject Parcel exclusively.

OR
Possession under mutual mistake


28. 
Gould v. Edmonds
 - a specific intention to exclude the true owner is not a necessary element while one is under a mistaken impression that one is himself or herself the actual legal owner of the interest.  If applicable state the facts describing the mutual mistake relied upon in lieu of intention to possess the Subject Parcel. 

No acknowledgement, consent or claims
29. 
I have not at any time during my possession of the Subject Parcel acknowledged, in writing or otherwise, to any party that the Last Known Owners or any other party have or have had any interest in the Subject Parcel.



30. 
I have not at any time before or during my possession of the Subject Parcel sought or received the consent of the Last Known Owners or of any other party for my possession of the Subject Parcel.

31. 
I am not aware of any claim advanced against either my possessory title to the Subject Parcel or against the interests of my predecessors in possession of the Subject Parcel. [If there have been claims describe how they were dealt with.]

Sworn/Declared  before me at ...etc.
Add exhibits  - e.g. Exhibit "A" - Description of parcel claimed.
�Duggan v. Nova Scotia (Attorney General), 2004 NSSC 66, 18 R.P.R. (4th) 88, 222 N.S.R. (2d) 229, 701 A.P.R. 229, 2004 CarswellNS 115.


�(1979), 32 N.S.R. (2d), 54 A.P.R. 11, 99 D.L.R. (3d) 118, 1979 CarswellNS 352 (C.A.)


�Spicer v. Bowater Mersey Paper Co.; 2004 NSCA 39, 237 D.L.R. (4th) 453, 222 N.S.R. (2d) 103, 701 A.P.R. 103, 18 R.P.R. (4th) 30 2004 CarswellNS 99; leave to appeal denied by the Supreme Court of Canada 2004 CarswellNS 368 September 16, 2004.  In MacNeil v. Nova Scotia (Attorney General), [1998] N.S.J. No. 233 (N.S. S.C.); affirmed MacNeil v. Nova Scotia (Attorney General) (2000), 183 N.S.R. (2d) 119 (C.A.) Justice Goodfellow granted a certificate of title to a parcel in a rural Cape Breton based upon camping, in-filling a swamp, making paths or makeshift roads, building a cabin in one spot, putting up a fishing hut in another, other recreational uses and being "on the property constantly".  Halifax Power Co. v. Christie, 48 N.S.R. 264, 23 D.L.R. 481, 1915 CarswellNS 8, (C.A.).


�Bowater Mersey Paper Co. v. Nova Scotia (Attorney General), [1987] N.S.J. No. 170, 80 N.S.R. (2d) 229 (N.S. S.C.); affirmed (1988), 83 N.S.R. (2d) 162 (C.A.)


�Catherine S. Walker, Q.C., Adverse Possession and Prescriptive Rights - Old Doctrines  in A New Environment, supra, pp.21-22 referring to J.A. Pye (Oxford) Ltd.v. Graham [2002] H.L.J. No. 30 at para. 35.


�2001 CarswellNS 518, 2001 NSCA 184, 203 N.S.R. (2d) 163, 635 A.P.R. 163





�LAND AND RENT





Action respecting land or rent





10 No person shall make an entry or distress, or bring an action to recover any land or rent, but within twenty years next after the time at which the right to make such entry or distress or to bring such action first accrued to some person through whom he claims, or if such right did not accrue to any person through whom he claims, then within twenty years next after the time at which the right to make such entry or distress, or to bring such action, first accrued to the person making or bringing the same. R.S., c. 258, s. 10. 





Commencement of limitation period





11 In the construction of this Act the right to make an entry or distress, or bring an action to recover any land or rent, shall be deemed to have first accrued at such time as hereinafter is mentioned, that is to say:





(a) where the person claiming such land or rent, or some person through whom he claims, has, in respect to the estate or interest claimed, been in possession or in receipt of the profits of such land, or in receipt of such rent, and has, while entitled thereto, been dispossessed, or has discontinued such possession or receipt, then such right shall be deemed to have first accrued at the time of such dispossession or discontinuance of possession, or at the last time at which any such profits or rent were or was so received;





(b) where the person claiming such land or rent claims the estate or interest of some deceased person who continued in such possession or receipt in respect to the same estate or interest until the time of his death, and was the last person entitled to such estate or interest who was in such possession or receipt, then such right shall be deemed to have first accrued at the time of such death;





(c) where the person claiming such land or rent claims in respect to an estate or interest in possession granted, appointed, or otherwise assured by any instrument, other than a will, to him, or some person through whom he claims, by a person being in respect to the same estate, or interest, in the possession or receipt of the profits of the land, or in receipt of the rent, and no person entitled under such instrument has been in such possession or receipt, then such right shall be deemed to have first accrued at the time at which the person claiming as aforesaid, or the person through whom he claims, became entitled to such possession or receipt by virtue of such instrument;





(d) where the estate or interest claimed is an estate or interest in reversion or remainder, or other future estate or interest, and no person has obtained the possession or receipt of the profits of such land, or the receipt of such rent in respect to such estate or interest, then such right shall be deemed to have first accrued at the time at which such estate or interest became an estate or interest in possession;





(e) where the person claiming such land or rent, or the person through whom he claims, has become entitled by reason of any forfeiture or breach of condition, then such right shall be deemed to have first accrued when such forfeiture was incurred, or such condition was broken;





(f) where any person is in possession or in receipt of the profits of any land, or in receipt of any rent as tenant at will, the right of the person entitled subject thereto, or the person through whom he claims, to make an entry, or distress, or bring an action to recover such land or rent, shall be deemed to have first accrued either at the determination of such tenancy, or at the expiration of one year next after the commencement of such tenancy, at which time such tenancy shall be deemed to have determined, provided always that no mortgagor or cestui que trust shall be deemed to be a tenant at will, within the meaning of this clause, to his mortgagee or trustee;





(g) where any person is in possession or receipt of the profits of any land, or in receipt of any rent, as tenant from year to year, or other period, without any lease in writing, the right of the person entitled subject thereto, or of the person through whom he claims, to make entry, or distress, or to bring an action to recover such land or rent, shall be deemed to have first accrued at the determination of the first of such years, or other periods, or at the last time when any rent payable in respect to such tenancy was received, whichever last happened. R.S., c. 258, s. 11. 


Action by administrator





12 For the purposes of this Act, an administrator, claiming the estate or interest of the deceased person, shall be deemed to claim as if there had been no interval of time between the death of such deceased person and the grant of the letters of administration. R.S., c. 258, s. 12. 


Effect of entry on land





13 No person shall be deemed to have been in possession of any land, within the meaning of this Act, merely by reason of having made an entry thereon. R.S., c. 258, s. 13. 


Effect of continual or other claim





14 No continual or other claim, upon or near any land, shall preserve any right of making an entry or distress, or of bringing an action. R.S., c. 258, s. 14. 


Possession by one interest holder





15 Where any one, or more, of several persons entitled to any land or rent as co-parceners, joint tenants or tenants in common, have been in possession or receipt of the entirety, or more than his or their undivided share or shares of such land, or of the profits thereof, or of such rent for his or their own benefit, or for the benefit of any person or persons other than the person or persons entitled to the other share or shares of the same land or rent, such possession or receipt shall not be deemed to have been the possession or receipt of or by such last-mentioned person or persons, or any of them. R.S., c. 258, s. 15. 





Possession by relative of heir





16 Where a relation of the persons entitled as heirs to the possession or receipt of the profits of any land, or to the receipt of any rent, enters into the possession or receipt thereof, such possession or receipt shall not be deemed to be the possession or receipt of or by the persons entitled as heirs. R.S., c. 258, s. 16. 





Acknowledgment of title





17 Where any acknowledgment of the title of the person entitled to any land or rent has been given to him, or to his agent, in writing, signed by the person in possession or in receipt of the profits of such land, or in receipt of such rent, then such possession, or receipt of or by the person by whom such acknowledgment was given, shall be deemed, according to the meaning of this Act, to have been the possession or receipt of or by the person to whom, or to whose agent, such acknowledgment was given, at the time of giving the same and the right of such last-mentioned person, or of any person claiming through him, to make an entry or distress, or bring an action to recover such land or rent, shall be deemed to have first accrued at, and not before, the time at which such acknowledgment, or the last of such acknowledgments, if more than one, was given. R.S., c. 258, s. 17. 





Effect of receipt of rent





18 The receipt of the rent payable by any tenant from year to year, or other lessee, shall, as against such lessee or any person claiming under him, but subject to the lease, be deemed to be the receipt of the profits of the land for the purposes of this Act. R.S., c. 258, s. 18. 


Person ceasing to be under disability





19 If at the time at which the right of any person to make an entry or distress, or bring an action to recover any land or rent first accrues as aforesaid, such person is under any of the disabilities hereinafter mentioned, that is to say, infancy or unsoundness of mind, then such person, or the persons claiming through him may, notwithstanding the period of twenty years hereinbefore limited has expired, make an entry, or distress or bring an action to recover such land or rent at any time within five years next after the time at which the person to whom such right first accrued as aforesaid ceased to be under any such disability, or died, whichever first happened. R.S., c. 258, s. 19; 2001, c. 6, s. 115. 





Limitation on claim by person under disability





20 No entry, distress or action shall be made or brought by any person who, at the time at which his right to make an entry or distress, or to bring an action to recover any land or rent, first accrued, was under any of the disabilities mentioned in the next preceding Section, or by any person claiming through him, but within twenty-five years next after the time at which such right first accrued although the person under disability at such time has remained under one or more of such disabilities during the whole term of such twenty-five years, or although the term of five years from the time at which he ceased to be under any such disability, or died, has not expired. R.S., c. 258, s. 20; 2001, c. 6, s. 115. 





Limitation on claim by Her Majesty





21 No claim for land or rent shall be made by Her Majesty but within forty years after the right of action to recover such land or rent first accrued. R.S., c. 258, s. 21; 2001, c. 6, s. 115. 





Claim extinguished





22 At the determination of the period limited by this Act to any person for making an entry, or distress, or bringing any action, the right and title of such person to the land or rent, for the recovery whereof such entry, distress, or action respectively might have been made or brought within such period, shall be extinguished. R.S., c. 258, s. 22. 





MORTGAGES AND CHARGES ON LAND





Limitation respecting charge against land





23 No action or other proceeding shall be brought to recover any sum of money secured by any mortgage, judgment, or lien, or otherwise charged upon or payable out of any land or rent, at law or in equity, or any legacy, but within twenty years next after a present right to receive the same has accrued to some person capable of giving a discharge for or release of the same, unless in the meantime some part of the principal money, or some interest thereon, has been paid, or some acknowledgment of the right thereto has been given in writing, signed by the person by whom the same is payable, or his agent, to the person entitled thereto, or his agent and in such case no such action or proceeding shall be brought but within twenty years after such payment or acknowledgment, or the last of such payments or acknowledgments, if more than one was made or given. R.S., c. 258, s. 23. 





Claim under mortgage





24 (1) Any person entitled to or claiming under a mortgage of land, may make an entry, or bring an action to recover such land at any time within twenty years next after the last payment of any part of the principal money or interest secured by such mortgage, although more than twenty years have elapsed since the time at which the right to make such entry or bring such action first accrued. 





(2) Notwithstanding subsection (1), no person claiming under a mortgage of land may make an entry or bring an action to recover such land after twenty years have elapsed from the maturity date set out in the mortgage or any registered or recorded renewal thereof. R.S., c. 258, s. 24; 2001, c. 6, s. 115. 


�		Constructive Possession.  See Mason v. Mason Estate (1999), 176 N.S.R. (2d) 321(NSCA) for discussion of constructive possession and colour of right starting at para. 27.  In paras 31and 32 the judge states:





“[31] In Anger and Honsberger, Real Property, 2nd Ed., Oosterhoff and Rayner, 1985, the bases for a claim based on colour of title are correctly set out as follows:





"The rule as to constructive possession differs according to whether the claimant has documentary title or colour of title or is a trespasser without colour of title. Where a person having paper title to land occupies part of it, he is regarded in law as being in possession of the whole unless another person is in actual, physical possession of some part to the exclusion of the true owner. To constitute colour of title it is not essential that the title under which the party claims should be a valid one. It is not the instrument which gives the title, but adverse possession under it for the requisite period, with colour of title. A claim asserted to property under the provisions of a conveyance, however inadequate to convey the true title to such property, and however incompetent may have been the power of the grantor in such conveyance to pass a title to the subject thereof, is strictly a claim under colour of title, and one which will draw to the possession of the grantee the protection of the Statute of Limitations, other requisite of those statutes being complied with.





"The person relying upon the doctrine of constructive possession must enter under a real, bona fide belief of title. While in many cases it may be proper to assume this belief, yet circumstances may often warrant a jury, without direct evidence of want of such belief, in finding that the party knew or strongly suspected that he had acquired no real title, and, in such cases, a jury is warranted in treating the party as in no better position than a mere trespasser, acquiring no possession of any land which he does not take into his actual and effective occupation. A person who has no title is in possession in law only of that part of which he is in possession in fact.





"A person having clear documentary title may have constructive possession of all land conferred by the title but, if he has not clear documentary title, his possession is limited to such part of the land as is proved to be in his actual possession and in that of those claiming through him.





"As a general rule, when a person having colour of title enters in good faith upon land, as where it is proposed to be conveyed to him as purchaser or intending purchaser under what he believes to be good title, he is presumed to enter according to the title, his entry is co-extensive with the supposed title and he has constructive possession of the whole land comprised in the deed."





[32] The above principles are derived from well known cases that have enunciated them, such as the decision of the Supreme Court of Canada in Wood v. LeBlanc (1904), 34 S.C.R. 627; the decision of the Ontario Court of Appeal in Harris v. Mudie (1882), 7 O.A.R. 414; the decision of the New Brunswick Court of Appeal in Stewart v. Goss (1933), 6 M.P.R. 72 and the decision of this court in Rafuse and Rafuse v. Meister (1979), 32 N.S.R.(2d) 217; 54 A.P.R. 217; 102 D.L.R.(3d) 57."


�108 When the evidence of acts of possession in reference to woodlands is insufficient then a certificate of title must be refused, as in Fralick v. Dauphinee, [2003] N.S.J. No. 434 (N.S. C.A.). Where possession is established, the Court should give effect to the practical purpose of the Quieting of Titles Act.  The claim in Bowater Mersey Paper Co. v. Nova Scotia (Attorney General) concerned woodlots remotely located in Annapolis County. Justice Hallett, then of the trial court, said at para. 12:





The certificate of title shall issue to Bowater on the basis that it has acquired possessory title and has not been ousted by any acts of possession of a sufficient nature to dispossess Bowater. While Bowater's acts of possession are not substantial, the purpose of the Quieting Titles Act is to provide a mechanism to quiet titles. These are woodlands and, under all the circumstances, I am satisfied that the certificate should issue to Bowater.





109 MacNeil v. Nova Scotia (Attorney General), [1998] N.S.J. No. 233 (N.S. S.C. [In Chambers]); affirmed MacNeil v. Nova Scotia (Attorney General) (2000), 183 N.S.R. (2d) 119 (N.S. C.A.) concerned a peninsula in a rural part of Cape Breton. Justice Goodfellow determined to grant a certificate of title based upon camping, in-filling a swamp, making paths or makeshift roads, building a cabin in one spot, putting up a fishing hut in another, other recreational uses and being "on the property constantly". His determination was upheld on appeal. Writing for the Court of Appeal, Justice Cromwell said at para. 43:





As Justice Hallett noted in Bowater Mersey Paper Co. Ltd. v. Nova Scotia (Attorney General) and Peck (1987), 80 N.S.R. (2d) 229, 200 A.P.R. 229 (T.D.), affd. (1988), 83 N.S.R. (2d) 162, 210 A.P.R. 162 (C.A.), where property is woodland, there is evidence of possession for the requisite period and no other person has a stronger claim, the Quieting of Titles Act, R.S.N.S. 1989, c. 382 should be applied in a practical way so as to achieve its purpose as a mechanism to quiet titles.


�








[154]	Mr. Brill says that he and his predecessors have for years paid the property taxes on Bella Island, which he cites as acts of possession. As I will discuss under the third issue, the application of the legal principles to the circumstances of this case is for trial. But I reiterate the view of Justices Hallett and Cromwell from Bowater and MacNeil (above ¶ 38). In a QTA dispute between only two parties with no other apparent title holder, after proper notices have been given, the practical approach is to quiet title based on the better claim. So a landholder's payment of property taxes, because he is designated "owner" by the Provincial Government's assessment office, in the circumstances might be a meaningful act of possession in a dispute between just the landholder and the Provincial Crown, with no other claimant. (See also Halifax Power and Kirby.) In this respect, the following provisions of the Assessment Act, R.S.N.S. 1989, c. 23, as amended, are pertinent. Section 5(1)(a) says that Crown land is exempt, but if the land is "occupied" the "occupant" may be assessed. Section 32 says that, except where the Act otherwise provides, "property shall be assessed as property of the owner". Section 15 gives the Province's Director of Assessment responsibility to administer the Act and the duties assigned by the Lieutenant Governor in Council or the provincial Minister of Municipal Affairs. Section 18 directs that the Director "shall ascertain by diligent inquiry and examination the names of all persons liable to be rated ..., their property within the municipality and the extent, amount and nature of the same ...". Section 25(a) says the Director "shall prepare the assessment roll" to include "the name and address of the owner". Section 38(1) says the property "may be assessed" to the latest owner shown at the Registry of Deeds and s. 38(3) says it "shall be assessed" to the owner in fee simple listed on a parcel register under the LRA.


�Gould v. Edmonds, 2001 CarswellNS 518, 2001 NSCA 184, 203 N.S.R. (2d) 163, 635 A.P.R. 163





68     The trial judge was clearly correct in finding the Goulds, Dr. Street, Mr. Rhuland and Mr. Stailing were all mistaken as to the location of the true boundary. The appellant argues that in the present circumstances, "if there is a continuous and mutual mistake as to the location of the property boundaries, a claim for adverse possession will be made out." She cites C.W. MacIntosh, Q.C., Nova Scotia Real Property Practice Manual (1988) at p. 7-9:





...The present statement of the requirements (for a successful claim to ownership by adverse possession) is that 'possession must be open, notorious, peaceful, adverse, exclusive, actual and continuous. If any one of these elements is missing at any time during the statutory period, the claim for possessory title will fail.' However, where there is a mutual mistake and both parties are under a misapprehension as to the location of the boundary between their properties, the requirement for "adversity" is not applicable. (Appellant's emphasis.)





69     This quotation was included in pre-trial arguments before the trial judge. On appeal the appellant supported this statement with a considerable amount of helpful authority, chiefly from Ontario, where we were informed by her counsel the Limitations Act , R.S.O. 1990, C.L. 15 differs from that of Nova Scotia only in that the limitation period applicable to land is ten years rather than 20. The appellant's position is that:





...[T]he trial judge is attempting to enforce the requirement of "adversity" in a claim involving mutual mistake. This amounts to an error of law.





70     The authorities relied on by the appellant included the following: Teis v. Ancaster (Town) (1997), 35 O.R. (3d) 216 (Ont. C.A.) was chiefly concerned with the test of inconsistent use, that is, that a claimant must show an intention to exclude the true owners from possession by using the land inconsistently with intended uses by the true owners. The test was not stressed as an issue in this appeal but Laskin, J.A., was concerned that it could defeat the claim of a person who mistakenly believed himself to be the true owner, and therefore could not intend to exclude the true owner. He stated at pp. 225-226:





...[I]f a claimant were required to show inconsistent use when both parties were honestly mistaken about the true boundary line, the claimant could never make out a case of adverse possession. Such a result would offend established jurisprudence, logic and sound policy. 


  . . . . .


It makes no sense to apply the test of inconsistent use when both the paper title holder and the claimant are mistaken about their respective rights. The application of the test would defeat adverse possession claims in cases of mutual mistake, yet permit such claims to succeed in cases of knowing trespass. Thus applied, the test would reward the deliberate squatter and punish the innocent trespasser. Policy considerations support a contrary conclusion. The law should protect good faith reliance on boundary errors or at least the settled expectations of innocent adverse possessors who have acted on the assumption that their occupation will not be disturbed. Conversely, the law has always been less generous when a knowing trespasser seeks its aid to dispossess the rightful owner. 


  . . . . .


[I]n cases of mutual mistake, even requiring the claimant to show an intention to exclude the owner from possession ... is problematic. It might be asked: "How could the applicants intend to dispossess the true owner when they believed... that they were the true owners?" (per Moldaver J. in Wood , supra , (Wood v. Gateway of Uxbridge Properties Inc. (1990) 75 O.R. (2d) 769 ) at p. 778.) The answer is provided by Blair J.A. in Masidon , at p. 575:





The appellant's occupancy of the land was not justified by any suggestion of colour of right or mistake as to title or boundaries. Occupation under colour of right or mistake might justify an inference that the trespasser occupied the lands with the intention of excluding all others which would, of course, include the true owners.





In other words, in cases of mutual mistake the court may reasonably infer, as indeed I infer in this case, that the claimants, the Teises, intended to exclude all others, including the paper title holder, the Town.





71     This principle has been applied in Nova Scotia. Logan v. Smith  (1984), 64 N.S.R. (2d) 234 (N.S. T.D.) Burchell, J. stated at p. 237:





...I agree with the submission for the defendants that a specific intention to exclude the true owner is not a necessary element in the acquisition of possessory title and that one may acquire such title while under a mistaken impression that one is himself or herself the actual legal owner.





72     Continuing with Ontario authorities the appellant referred to the judgment of Southey, J. in Lewis v. Romita, [1980] O.J. No. 2806  (Ont. H.C.) at §  33:





The weight of authority appears to me to be that that possession that would otherwise be adverse but which is enjoyed under an agreement made under a mutual mistake of facts as to the boundary between properties, is sufficient adverse possession to bring into operation the provisions of The Limitations Act.





73     In Arnprior (Town) v. Coady, [2001] O.J. No. 1131  (Ont. S.C.J.) Aitken, J., after citing authority, stated at §  48:





...[T]he test of inconsistency applies only in situations where the person seeking to establish adverse possession is a trespasser. The test does not apply in circumstances where the person in possession is operating under the honestly held belief that he or she is the rightful owner of the property. Nor does it apply where the legal owner and the person in possession are operating under a mutual mistake as to title or boundaries. Time runs for the purpose of establishing adverse possession notwithstanding possession by reason of a mistake.





74     The following were cited by reference as cases that "dealt with mutual mistake and held that adverse possession is established when the parties are mistaken about the true boundary": Beaudoin v. Aubin (1981), 33 O.R. (2d) 604 (Ont. H.C.) ; Wood v. Gateway of Uxbridge Properties Inc., [1990] O.J. No. 2254  (Ont. Gen. Div.) ; Campbell v. Nicholson, [1997] O.J. No. 747  (Ont. Gen. Div.) ; Fazio v. Pasquariello, [1999] O.J. No. 703  (Ont. Gen. Div.) ; Bacher v. Wang, [2000] O.J. No. 3146  (Ont. S.C.J.) ; as well as Keil v. 762098 Ontario Inc. (1992), 91 D.L.R. (4th) 752 (Ont. C.A.) .





75     I am satisfied that in the circumstances of the present case the appellant has proven, as against the respondents, adverse possession for a period in excess of 20 years, and that pursuant to the Limitation of Actions Act the right of the respondents to make entry or bring an action to recover possession has been extinguished to all property claimed by the appellant west of the occupation line, which I would define as ...


�From  Tooke v. Eastern Irrigation District, 1993 CarswellAlta 253, 7 Alta. L.R. (3d) 136, 28 R.P.R. (2d) 265, [1993] 3 W.W.R. 329, (sub nom. Eastern Irrigation District v. Tooke) 135 A.R. 223, 33 W.A.C. 223 (Alberta Court of Appeal)





Davis J. in his concurring reasons in Hamilton v. R (1917), 54 S.C.R. 331, 35 D.L.R. 226, at p. 235 [D.L.R.] commented as follows:





It seems clear under the decided cases of Re Alison, 11 Ch. D. 284, and Sanders v. Sanders, 19 Ch. D. 382, that where a statutory title has once been acquired under the Statute of Limitations it cannot be defeated by any subsequent acknowledgment or even by any subsequent payments of rent unless these continue for such a period as creates a new statutory title. [Emphasis added.]





In Sanders v. Sanders (1881), 19 Ch. D. 373 (C.A.), at pp. 382-83, Lush L.J. set forth that concept in the following words:





If it had been proved that for twenty years before 1864 no payment or acknowledgments had been made by Thomas Sanders the son to John Sanders or persons claiming under him, then I think that no acknowledgment after 1864 would give them a title, and that no payment of rents after that year would give them a title unless it was continued for such a period as to give a new statutory title. [Emphasis added.]
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