Wills Standards Committee: Glossary of Terms Used in Estate Planning

1.
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Abatement: The reduction or decrease in the value of a legacy or devise due to
insufficiency of assets in an estate to satisfy all bequests or devises.

Ademption: The failure of a specific gift in a will because the property is no
longer owned by the testator at the time of death.

Administration of Will: The legal process of managing and distributing the
assets and property of a deceased person according to the instructions laid out in
their will. This process involves identifying and inventorying the assets, paying
any debts and taxes owed by the estate, and distributing the remaining assets to
the beneficiaries.

Advancement: The principle of advancement in the context of wills and
inheritance law refers to a common law presumption that when a parent gives a
substantial gift to a child during their lifetime, it is presumed to be an
"advancement"—that is, an early portion of what the child would otherwise inherit
from the parent’s estate.

Affidavit of Execution of Will or Codicil: A sworn statement signed by
witnesses to a will and/or Codicil, confirming that they witnessed the testator sign
the will.

Age of Majority: The age at which a person is legally recognized as an adult and
is granted the rights and responsibilities that come with adulthood, such as the
ability to enter into contracts, vote, and make legal decisions without parental
consent. The age of majority varies by jurisdiction but is age 19 in Nova Scotia.

Agent: A person or entity authorized to act on behalf of another, often in legal or
financial matters.

Alter Ego Trust: A type of trust arrangement where an individual who is over age
Sixty-Five (65) who transfers assets into a trust that they control and benefit from
during their lifetime. Upon their death, the assets in the trust are typically
distributed to named beneficiaries in the trust document or other testamentary
document, eliminating the requirement of probate. Such trusts provide privacy,
do not require probate and are complex trusts requiring advanced knowledge of
estate planning.

Apostille: An apostille is an official certification that authenticates the origin of a
public document for use in another country. It verifies that the document has
been issued or certified by a recognized authority in its country of origin.
Apostilles are issued under the framework of the Hague Apostille Convention
of 1961, which simplifies the process of legalizing documents for international
use among member countries.



10. Attorney: A person appointed in a power of attorney document to represent
another person when they are not able to act on their own.

11.Beneficiary: A person or entity who is designated to receive benefits, such as
assets, property, or funds, from a trust, will, insurance policy, retirement account,
or other legal arrangement.

12.Beneficiary Designation: The act of specifying who will receive the benefits of a
trust, will, insurance policy, retirement account, or other legal arrangement upon
the death of the owner or creator of the arrangement.

13.Bequest: A gift of personal property by will.

14.Capacity: The legal ability of a person to understand and the effect of creating
legal documents such as wills, powers of attorney, personal directives and trusts.
The test for capacity to create each document varies with each document.

15. Capital: In financial terms, capital refers to the money or assets that are used to
generate income or wealth. It can include cash, investments, equipment,
property, and other tangible or intangible assets. The capital of a trust is the
corpus or original deposit amount to the trust.

16.Clearance Certificate: A document issued by Canada Revenue Agency under s.
159(2) of the Income Tax Act certifying that all taxes owed by the deceased
person have been paid or settled, typically required before the transfer of assets
or property out of the estate of a deceased should occur.

17.Codicil: A document that modifies, revokes, or adds to the terms of an existing
will

18.Common Law Partner: A person who is in a long-term, committed relationship
with another person but is not legally married to them. Common law partners
may have certain legal rights and obligations similar to those of married couples,
depending on the jurisdiction. There are different definitions of the term in
Provincial and Federal Laws. As of the year 2024, common law partners do not
inherit under the Intestate Succession Act when their partner dies owning assets
in their sole name. It is essential for individuals in common-law relationships to
be aware of their legal rights and responsibilities under Nova Scotia's laws,
especially in the event of separation or death.

19.Competency: The general ability of an individual to make informed logical and
rational decisions, in legal matters.

20.Contingent Beneficiary: A person or entity designated to receive benefits only if
certain conditions are met.

21.Cy-prés Doctrine: The cy-pres doctrine (from the French phrase cy pres comme
possible, meaning "as near as possible") is a legal principle used in trust and
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charitable law to modify the terms of a trust, will, or charitable gift when the
original intent of the donor or testator cannot be carried out. The doctrine allows
courts to redirect the assets to a purpose that is as close as possible to the
original intent.

22.Deemed Disposition: A tax term referring to the fictional sale or transfer of
assets upon certain events, such as death or emigration, for the purpose of
calculating capital gains tax.

23.Delegate: The name of a person authorized to make personal care decisions for
another under the Personal Directives Act.

24 .Direct Devise: A specific bequest or transfer of property or assets to a named
beneficiary in a will or trust.

25.Donee: The recipient of a gift, donation, or transfer of property or assets from a
donor.

26.Donor: A person who gives or donates property, assets, or funds to another
person or entity.

27.Estate Freeze: A tax planning strategy where the owner of a business or assets
locks in the current value of their estate by transferring ownership to family
members or a trust, typically in exchange for preferred shares or other
instruments that maintain control while reducing future tax liabilities.

28.Estate Planning: The process of arranging for the management and distribution
of one's assets and property during life and after death, typically with the goal of
minimizing taxes, ensuring the well-being of beneficiaries, and achieving other
financial and personal objectives.

29.Even-Hand Rule: In the context of estates refers to the principle that a trustee or
executor of an estate must administer the estate impartially and fairly, without
favouring one beneficiary over another unless explicitly directed by the terms of
the trust or will. This rule requires the fiduciary to treat beneficiaries equally,
balance competing interests, and avoid conflict of interest. For example, in a trust
where one beneficiary is entitled to income and another is entitled to the principal
on death of the income beneficiary, the trustee must manage the assets in a way
that provides reasonable income without depleting the principal unfairly. This rule
ensures the fiduciary upholds their duty of loyalty and prudence to all parties
involved in the estate or trust.

30. Executor/Executrix: A person named in a will or appointed by a court to carry
out the instructions contained in the will and administer the estate of a deceased
person. The term "executrix" traditionally refers to a female executor, although
the term "executor" is often used for both genders.
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31.Gift Over: A "gift over" refers to a provision in a trust or will that specifies what
should happen to the trust property if certain events occur (e.g., if a primary
beneficiary dies or a condition is not met). Under the rule in Saunders v. Vautier,
if the trust beneficiaries are absolutely entitled to the property and agree to
terminate the trust, they can override the "gift over" provision. This is because
their absolute beneficial ownership takes precedence over the settlor's directions.

32.Grant of Administration: A legal document issued by a court authorizing an
individual or entity to administer the estate of a deceased person who did not
leave a valid will (intestate).

33. Grant of Administration with Will Annexed: A legal document issued by a court
authorizing an individual or entity to administer the estate of a deceased person
who leaves a valid Will but there is no person named in the Will who is able to act
as executor due to reasons such as death or incapacity.

34.Grant of Probate: A legal document issued by the Court of Probate certifying the
validity of a deceased person's will and the authority of the executor named in the
will to administer the estate according to its terms.

35. Guardian: A person legally responsible for the care and management of a minor
person and their assets under the Guardianship Act of Nova Scotia. Also, a
guardian was the name of a person appointed as a legal representative under
the former Incompetent Persons Act. The Adult Capacity and Decision-Making
Act states that a guardian is to be read and construed as including a reference to
a representative appointed under that Act unless a contrary intention appears.

36.Henson Trust: A type of trust designed to provide financial support and care for
a person with disabilities without jeopardizing their eligibility for government
benefits, such as disability assistance.

37.Holograph Will: A will that is entirely handwritten and signed by the testator.

38.Hotchpot: A legal concept referring to the process of equalizing distributions
among heirs or beneficiaries to ensure fairness, often applied in situations where
certain beneficiaries have received advancements or gifts during the lifetime of
the deceased.

39.Joint Partner Trust: A trust established by partners or spouses one of whom
must be Sixty-Five (65) years of age to manage and distribute assets jointly
owned by them, often used for estate planning purposes. Such trusts provide
privacy, do not require probate and are complex trusts requiring advanced
knowledge of estate planning.

40.Joint Tenancy: A form of property ownership where two or more individuals hold
equal rights to the property, including the right of survivorship, which means that
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if one owner dies, their share automatically passes to the surviving owner(s)
outside of probate.

41.Income: In a financial context, income refers to money earned or received,
typically through employment, investments, or other sources. Income of a trust is
generated from the capital of the trust.

42.Inter Vivos Trust: A trust created during the lifetime of the settlor (the person
establishing the trust) to manage and distribute assets to beneficiaries.

43.Intestate: The legal status of a person who dies without leaving a valid will or
without disposing of all their property through a will.

44 .Inventory: A detailed list of the assets and liabilities of an estate, typically
prepared by the executor or administrator for probate or administration purposes.

45.Issue: In legal terms, issue refers to a person's lineal descendants, such as
children, grandchildren, and further descendants.

46.Lapse: The failure of a gift in a will because the beneficiary predeceases the
testator or fails to meet a condition.

47.Last Will and Testament: A legal document that specifies how a person's assets
and property should be distributed after their death and may also appoint
guardians for minor children and specify other wishes.

48.Legacy: A gift of personal property or a specific sum of money bequeathed to a
beneficiary in a will.

49.Life Insurance: A contract between an individual and an insurance company
where the insurer agrees to pay a specified sum of money to designated
beneficiaries upon the insured person's death in exchange for premium
payments.

50.Life Insurance Trust: A trust established inter vivos or in a Will (testamentary) to
receive life insurance proceeds on death and to distribute them outside the
estate according to the terms of the trust.

51.Living Will — see Personal Directive.

52.Maker: The name of a person who makes a Personal Directive, in Nova Scotia
under the Personal Directives Act.

53.Marriage Contract: A marriage contract, also known as a prenuptial agreement
or prenup, is a legal document created by two individuals before or after they
enter into marriage. This contract typically outlines the rights and responsibilities
of each spouse regarding property, finances, and other assets in the event of
divorce or death. The law governing spouses in Nova Scotia is the Matrimonial
Property Act.
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54.Medical Assistance in Dying or “MAiD”: A medical procedure in which a
competent adult, suffering from a grievous and irremediable medical condition,
voluntarily chooses to end their life with the assistance of a medical practitioner.

55. Minor Beneficiary: A person who is under the legal age of majority and
designated to receive assets or benefits from a trust, will, or other legal
arrangement.

56. Mirror Will: A pair of wills, typically made by spouses or partners, which leave
identical or nearly identical assets to each other.

57.Monitor: A person appointed under the Powers of Attorney Act who is granted
powers to visit and communicate with the donor at any reasonable time, request
records from the attorney kept, demand an accounting from the attorney and
apply for a Court order for more powers where there are concerns with the
document or the actions of the Attorney.

58. Multiple Wills: A strategy used in estate planning where a person creates more
than one will to deal with different types of assets or to minimize probate fees
and taxes. This strategy is not available in Nova Scotia due to the language in
the Probate Act that all assets of a person disposed of by Will must be taken into
account when making an application for a grant of Probate or Administration.

59. Mutual Will: Wills made by two or more individuals, usually spouses or partners,
which are intended to be legally binding and often mirror each other's terms.

60.Notice to Creditors: A legal notice informing creditors of a deceased person's
death and providing them with an opportunity to make claims against the
deceased's estate.

61. Per Capita: A method of distributing an estate where each beneficiary receives
an equal share, regardless of their relationship to the deceased, with the share of
any deceased beneficiary being divided equally among the surviving
beneficiaries.

62.Personal Directive: A legal document that outlines a person's wishes regarding
their personal and medical care in the event they become incapable of making
decisions for themselves.

63.Personal Representative: A person appointed to administer the estate of a
deceased person, which may include an executor/executrix if there is a will or an
administrator if there is no will.

64. Per Stirpes: A method of distributing an estate where each branch or line of
descendants receives an equal share, with the share of a deceased beneficiary
being passed down to their own descendants.
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65.Power of Attorney: A legal document that grants another person the authority to
act on behalf of the person granting the power (the principal) in financial and
legal matters.

66.Presumption of Advancement: The presumption of advancement is a legal
concept that arises in estate planning and property law. It refers to the
assumption that when a person transfers property or assets to a close family
member (usually a spouse or child) without receiving anything in return, the
transfer is considered a gift rather than a loan or trust. The presumption of
advancement can be challenged in court. If evidence shows the transfer was
intended as something other than a gift (e.g. a loan, a joint investment, or held in
trust), the presumption may not apply. In estate planning, clear communication
and documentation of intentions regarding asset transfers are essential to avoid
reliance on legal presumptions and potential family conflicts.

67.Primary and Secondary Will: A strategy used in estate planning where a person
creates two wills: a primary will dealing with assets that require probate and a
secondary will dealing with assets that can be distributed without probate, aiming
to minimize probate fees and taxes. This practice is not recommended in Nova
Scotia. See Multiple Wills.

68.Probate of Will: The legal process of proving the validity of a deceased person's
will in court and formally appointing the executor named in the will to administer
the estate.

69. Pro rata: A Latin term meaning "in proportion" or "according to the rate." In the
context of the division of an estate amongst beneficiaries, it refers to the
allocation or division of the estate in proportion to the number of beneficiaries or
shares of the estate.

70.Public Trustee: A government official or office responsible for managing the
affairs of persons who are unable to manage their own affairs due to incapacity
or other reasons, typically appointed as a guardian or trustee.

71.Registered Disability Savings Plan (RDSP): A tax-deferred savings plan
designed to help individuals with disabilities and their families save for long-term
financial security, with contributions eligible for government grants and bonds.

72.Registered Domestic Partner: A person who is legally recognized as a partner
or spouse in a committed relationship, typically granted certain rights and
benefits similar to those of married couples under the Vital Statistics Act.

73.Registered Education Savings Plan (RESP): A tax-deferred savings plan
designed to help parents and others save for a child's post-secondary education,
with contributions eligible for government grants and bonds.
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74.Registered Retirement Income Fund (RRIF): A tax-deferred retirement income
fund that holds assets transferred from an RRSP and provides regular income
payments to the annuitant, with minimum withdrawal requirements set by the
government.

75.Registered Retirement Savings Plan (RRSP): A tax-deferred retirement
savings plan that allows individuals to contribute a portion of their income to
investments, with contributions eligible for tax deductions and investment
earnings tax-sheltered until withdrawal.

76.Representative: A person appointed as a decision-making representative under
the Adult Capacity and Decision-making Act which replaced the former
Incompetent Persons Act.

77.Resident of Canada: A person who meets the residency requirements set by the
Canadian government, typically based on the number of days spent in Canada
during a tax year.

78.Residue: The remaining assets and property of an estate after all debts, taxes,
expenses, and specific bequests have been satisfied and distributed to
beneficiaries.

79.Resulting Trust: A legal concept where property held by one person is
presumed to be held for the benefit of another person, typically arising when
there is a lack of evidence of a gift or intention to transfer ownership.

80.Revocation: The act of invalidating or canceling a legal document, such as a will
or power of attorney, by the maker or testator.

81.Right of Survivorship: The legal right of a joint tenant to automatically inherit
the share of a co-owner who dies, resulting in the surviving joint tenant(s) owning
the entire property.

82.Rollover Under the Income Tax Act. A tax-deferred transfer of assets from one
registered account to another, such as from an RRSP to a RRIF, allowing the
assets to continue growing tax-free until withdrawn voluntarily or on death of the
annuitant.

83.Royal Gazette Nova Scotia: The official government publication in Nova Scotia,
Canada, which publishes legal notices, including probate notices, government
appointments, regulations, and other official announcements.

84.Rule Against Perpetuities: A legal rule that limits the duration of certain property
interests, preventing them from lasting indefinitely beyond a specified period or
the lives of certain individuals. The rule has been abolished in Nova Scotia.

85.Rule in Saunders v. Vautier. The rule in Saunders v. Vautier (1841) is a
fundamental principle in English trust law. It provides that: If all beneficiaries of a
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trust are of full age (i.e. adults), have full legal capacity, and are absolutely
entitled to the trust property, they can together demand the termination of the
trust and direct the trustees to transfer the trust property to them, even if the trust
terms specify a later date for distribution.

86. Specific Bequest: A gift of a specific asset or property item, such as a piece of
jewelry or a car, to a named beneficiary in a will.

87.Specific Devise: A gift of specific real property, such as land or a house, to a
named beneficiary in a will.

88.Spousal Trust: Under the Income Tax Act (Canada), a spousal trust (or
common-law partner trust) is a type of trust designed to provide income or
benefits to a surviving spouse or common-law partner, while deferring certain tax
liabilities until their death. It is often used in estate planning to ensure that the
surviving spouse is financially secure and to manage the eventual distribution of
assets to other beneficiaries, such as children. The beneficiary must be the
spouse or common-law partner of the settlor (the person establishing the trust).
The trust must be created by the settlor either during their lifetime or through their
will. The spouse or common-law partner must be the only person entitled to
receive income or other benefits from the trust during their lifetime. When assets
are transferred into a spousal trust, the transfer can occur on a tax-deferred
basis, meaning no immediate capital gains tax is triggered. The trust allows the
settlor to control the ultimate distribution of assets (e.g., to children or other
beneficiaries) after the death of the surviving spouse or partner. The relevant
provisions under the Income Tax Act are Section 70(6) and Subsection 104(4).

89.T1 Terminal Return: The final tax return filed for a deceased individual, covering
the period from the beginning of the tax year to the date of death.

90.T3 Trust Return: A tax return filed for a tax return filed for a trust in Canada.
Specifically, it is the tax return form used to report income, gains, losses, and
deductions for trusts, as well as to calculate the tax liability of the trust for a given
tax year.

91.Tax-Free Savings Account (TFSA): A type of savings account available in
Canada that allows individuals to earn tax-free investment income, with
contributions made using after-tax dollars and withdrawals, including investment
gains, tax-free.

92.Tenancy in Common: A form of property ownership where two or more
individuals hold an undivided interest in the property, with each owner having the
right to use and occupy the entire property, and upon death, their share passes
to their heirs or beneficiaries rather than to the other owners.

93. Testamentary Capacity: The legal and mental capacity of a person to
understand the nature and consequences of making a will, including
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understanding the extent of their assets, the identity of their beneficiaries, and
the implications of their decisions.

94. Testamentary Trust: A trust established through a person's will, which takes
effect upon their death and governs the distribution and management of assets
for the benefit of specified beneficiaries according to the terms outlined in the will.

95. Testate: The legal status of a person who dies leaving a valid will that disposes
of their property and assets according to their wishes.

96. Testator: A person who makes or has made a will, outlining how their property
and assets should be distributed after their death.

97.Testatrix: The female counterpart of a testator, referring to a female person who
makes or has made a will.

98.Trust: A legal arrangement in which one party, known as the settlor or grantor,
transfers assets or property to another party, known as the trustee, to hold and
manage for the benefit of one or more beneficiaries, according to the terms
specified in the trust document.

99. Trustee: A person or entity appointed to manage and administer a trust on behalf
of the benéeficiaries, including handling the trust's assets, making investment
decisions, and distributing income or principal according to the trust's terms.

100. Variation of Trust: Under the Variation of Trusts Act of Nova Scotia, a
"variation of trust" refers to a legal process where the terms of a trust are altered,
modified, or terminated. This can occur when the beneficiaries and trustees seek
changes to the trust's original terms to better align with current circumstances or
achieve the trust's purpose more effectively. Key aspects include court approval if
the proposed changes benefit persons who may not be able to consent on their
own. This includes minors, individuals under legal disability, unborn beneficiaries,
or contingent beneficiaries. It requires consent by beneficiaries who are capable
of consenting to the proposed variation, provided it does not contravene the
trust's fundamental purpose.
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